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BENCHMARKING THE RIGHTS OF INTERNALLY
DISPLACED PERSONS IN THE FIGHT ALGGAINST BORO
HARAM INSURGENCY LN NIGERIA

BY
Dr. Yakubu A. Fobur®

Abstract

The fight against Boko Haram insurgency in North East Nigeria
Began in 2009 and s resuled in urning millions of peaple il
imternally displaced persons. These internally displaced persons
snchudle mien, wonen and children who Aave heen forced o abandon
sheir places of wsual habitation to the wilderness. Mast of the
imternally displaced persons have been Faced with challenges such as
lack of shelter, food, education, health and others. Though Nigeria s
governments  and  other Non-governmental  orgamzalions have
sttempied to assist and protect them, vet the aidiassisiance and
protection seem to be insignificant.

The exposition defines nternally displaced persons io the causes
of internal displacement. The rights of the internally cisplaced
persans under Nigerian laws aré extensively examined ax well as the
dutiesiobligations of Nigeria as a natiof funder the African Union
Convention for the Protection ahd Assisiance 1o Inrernally Displaced
Pervons, 2009 to internally displaced persons are diso divcussed,
The exposition narrows down fo the internally displaced persons by
he Boko Haram imsurgency in Morth East Nigeria Options for
Nigeria are suggested after a conclusion.

KEYWORDS — luternally Displaced Fersons, Rights and Boko
FHlargm Insurgency
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2 ferchmarking The et OF leternally Displaced Persons in
Tleo FMiaghe Agasivse Bedko Haram Fasurgency I Nigeria

INTRODUCTION

At no time has the global village been enveloped by internal
displacements than by the end of the 20™ and the beginning of the
21" centurics, From Asin, cspecially India, China, Wepal, Pakistan,
Atghanistan, Iraq. Yemen, Tran to Syria, it has been incidences of
internal displacements. Tn Africa, particulady Sudan, Southern
sudan, Lritren, Somalia, Central  African Republic, Congo
Democratic Republic, Nigeria to Niger Republics, net 3 day passes
by without reported cases of internal displacements for one Teason or
the other. The cases of infernal displacements have crossed the
Atlantic Ocean to Seuth America especially Columbia, Peru to
Venezuela. Eurvpe has been no cxception either, in view of the
exindus of Syrians running away from their civil war throy gh Turkey
and Balkan states to Western Europe.”

By December 2014, & record of 28 million peopls had become
internally displaced globally within their own nations as a result of
une cause of internal displacement or the other. Out of this figure, it
wis reported that the protracted crises in Democratic Republic of
Congo, lraq, Nigeria, South Sudan and Syria accounted for 60% of
the new displacements. Internal displacement is a global erisis
affccting ahout twenly o twenty five mullion people in over forty
rattons, literally on all regions of the globe. Africa, with half of the
warld's displaced population in some twenty one nations is worst hit,

* Yukubu Inuwa Adamu Fobur, PhD.BL is a legal praciitioner having been
called to the Miperian Bar on Aupust 22, 1985, He holds a Bachelors Degmee
in Low LLB{Hons} 271 in Civil Law from the Faculty of Law of the
prestigions Ahmadu Bello University, Zaria i 1984, He also holds a Masters
and Doctor of Philosophy Degrees in Law from the Universite of Jos obtained
in 2000, Mobile Phone Nos, 0806006721 207036260076
E=muil drvakubafbur@yehoo.com

1 Global Report on Iniernal Displacement June, 2016 by the [Internal
Displacement Centre (IDMC) of the Norwegizn Refuges Council (WRC).
This regost is the most authoritative report on intenal displacements globally
anil recopnized by the United Nations




f'-',l'gu;'n'rj.u Sutiorad Hapeaer Righos Comociondion Joamea! (2006 3

The situation n Afnca confinees o worsen with every crisis that
emencs, [t 15 8 humanitarian and hurman rights 1raged:,-:-

In the Year 2013, the Global Report on Internal Displacemenl
(mereinalter referred to, as the Repeort) showed that 40.8 million
people were internally displaced as a result of contlict, vielence and
@easters subjecting a record number of people to the trauma and
woheaval of being foreibly displaced within their own natian,” This is
e highest figure ever recorded 1o the global history of internal
Ssplacement of human beings. Five (3) nations have been in the top
wen (10} list with the largest displaced populations every wear since
2003, These nations are Calumbia, Democratic Repuhlic of Congo,
g, Sudan and South Sudan. The Report Tor the muldle of the Year
2016 showed that the number of internally displaced pecsons was on
e increase and by the end of the wear, the fizures were over and
save those of the Year 2015,

Nigeria has 3.3 million internally displaced persons mainly as a
sesult of conflicts and violence, thus, having the highest number n
Afnca. The Report’s plobal overview in 2016 adributed violence,
pesses and torced evictions to the conflict mix in many of these
s==stions, while in places such as Migeria, evidence abound about
wow challenging life becomes for those already displaced by conflicts
when they are struck down again by severe floods and storms.”

On a global scale, Nigeria is only ranked hehind Syria with 6.5
muifion internally displaced persons and Columbia with 3.7 million
meemally displaced persons. Thus, Nigeria has overtaken Congo

2  FHoberta Cohen & Froncis M. Dengr, Mozses in Flight: Tae Global Crisis of
intermal Displacement Washingron, D.C: Brookings Institution Press, [998, P
7

e

Jhid,

Bid See also Mationzl Emergency Maragement Agency (WEMAL Abuja
2015 Records of Infernally Disploced Persons 2015, See fucher Notonol
Commission for Refugees in Migeria [MCFR), Abuja 2015 Report, Table 2, In
May the Commission revealsd the exizience of about 3.2 million [ntemally
Desplaced Persons in Migeria due o complex causes.

by s



4 Benchmariiog The Biches OF Inrernediy Dispigoed Persons fn
The Fight Agningt Boka Hurgm Insurgency I Migeria

Democratic Republic, Central Alrican Republic, Sudan and gven
South Sudan on the number of internally displaced persons in Aftca.
Indeed, this should be a sowrce of concern to any right thinking
Migerian and governmene.”

This discourse beging with the definition of an internally
displaced person 1o the canses of internal di splacement. The
hackbomne of the discourse is cssentially a thorough examination of
the nghts of internally displaced persons within MNigerizn laws. It also
X-rays the rights of internally displaced persons vis-a-viz the duties
of the Nigerian state towards them under Migeria's legislation as well
as under the African Union Convention for the Protection and
Assistance to [nternally Displaced Persons, 2009 otherwise known as
the Kampala Convention.” Options are suggested afler a conclusion
as t the efficacy or otherwise of the rights,

2. DEFINITION OF INTERNALLY DISPLACED
PERSON/S (IDPs)
Internally displaced persons (TDPs) are people who have been forced
to flee their homes but who remain within their country’s borders.
They are often albeit wrongly refierred to as re tugees, although they
do not fall within the current legal definition of refugees in
international  law, Whereas “Refugees” have an authoritative
definition under the United Nations Reliegees Convention, 1951,
there 15 no globally acceptable legal definition of internally displaced
persons, However, the United Nations Guiding Principles on Internal
Displacement, 199% defines internally displaced PETSOME 5!
People or group of people who have been forced or obliged to flee or
iy leave their homes or places of habitual residence, in particular as a
result of or in order to avoid the effects of armed conflict, situations
of generalized violence, violations of human rights or natural or
human made disasters and who have not crossed an internationally
recognized state border.®

S i,
7 lhe Coreention came indo foree in 2002,
3. Principle 1.



Nigerian Motiened Heeee Sipho Comtieian Soeesd (2000 3

[hiz defimition is on all fours with the definition of intermally
@splaced persons under the African Union Convention for the
Frotecthion and Assistance to Intemally Displaced Perzonsg, 2009, The
N Guiding Principles defmtbion or descoplion of  miemally
dsplaced persons stressed two (2) mmportant elements of internal
@splacement (coercion and the domestic/internal movement). [ is
s=portant to observe that. rather than stnict definition. the Guiding
Ponciples offer a deseriptive identification of the category of persens
whose pecdy are the concern of the Guiding Privciples. In this
mamner, the Principles intentionally steers towards flexibility rather
#han legal precision as the words “in particular”™ indicate that the list
of reasons for displacemcent 15 not exhavstive, Curtoushy, no Nigerian
bocal legislation defines what internally displaced persons are,
However, as & party o the Atnean Umon Convenfion for the
Protection and Assislance 1o Internally Displaced Persons, 2008 the
definition of internally displaced persons contained in that document
= it and is adopted for the purpose of this discourse.

1 CAUSES AND NATURE OF INTERNAL
DISPLACEMENT

Vanous reasons have been advanced by scholars and legislations both
weal municipal and international laws as the causcs of internal
Ssplacements in Nigenia Some of the causes include inlemal armed
conflicts especially the Boko Haram insurgency which hegan in 2009
= the perennial Fulani‘herdsmen attacks on farmers as the primary
cseces of internal displacements in Nigeria of recent.” As &t

% M, T. Ladan, Diagnostic Review of Tnsurgeacy in Migerias The Legal
Dhimension tn Bavere University Joumel of Public Law (BUIPLY Yal. 2, Mo
2 December, 20008, |, 4. See alsn Lacdan, M, T, |:1l:!l||:| “Olvereiesy ol
Intermotionel and Regional Frumeworks on Internotional Displacement: A
Caze Btudy of Migeria" Pzper presested al a 2 day Multi stukehoiders
conference on [nternstional Displacement in Migeria. Orvpznized by the Civil
Sociey Legislative advocacy Centnz, Abuwa i Collaborstion sk 1080 amd
the Moreepian Bafuges Covredl, Cerneve, held on MNovember 21 - 23 ot
Balten White Howcls, Abusa, Migcria
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December 2015, Nigeria hml 3.2 millhion persons internally displaced
by conflicts and 1.'||:-ln.=.nn:-.=~, " Vinlence, human rights abuses and forced
evictions all add to the conflict mix in many of the aforcmentioned
situstions in the opinion of this author. The unprecedented rse in
internally displaced persons in Nigeria in 2015 owed it W incresscd
number of Boko Haram atbecks, heavw'high handedness in counler
msurgency operations as well as miler communs] viclence especially
between Fulani herdsmen and farmers in the Middle Belt, Seuth
Wesl, North West, South South and South East parts ul'Nig-::riH.”
After the Boko Haram insurgents were pushed owt of major
towns in the North East region of Wigeria i.c. Borno, Yohe and
Adamawa States following collaborative efforls  between  other
security agents and the Nigerian Armed Forces, they focused their
attacks with increased brutality on towns and villages close to
Nigeria's borders with Camervom, Niger and Chad Republics.'

4, CHALLENGES OF INTERNALLY DISPLACED
PERSONS

Despte efforts of the United Mations (UN), ils orgens and non-
governmental organizations collaborating with the povernment of
Nigeria through the National Emergency Maznagement Agency
INEMA) i order to ameliorate the conditions of internally displaced
persons and rehabilitate the victims, there are daunting challenges
confronting victims of the terrorist attacks in Nigeria. The thoroughly
poor conditions of intermally Jisplaced persons in Nigeria reflects the
impecunious conditions of millions of Nigerisns, In the words of
Roberta Cohen and Francis M. Deng:

An elfective response to the crisis of internal displacernent should not
be limited to addressing i as 4 sYmpromL. An effective response must
go fo the deeper rool causes that lie in the structural problems of
nativn building. Management of identity conflicts, gross ineguities in

15, The leport, op. cit.

1. fisr,

12, Abdulkaresm Mohammed, The Paradosof Boko Homim Kano: Moving lmage
Lad 2000, 0.
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e shaping snd sharing ol power, natianal wealth, upportunities for
gvelopment, and chronic abuse of power resulting in egregious
otations of human rights, Tndeed the erisis of displagement should
S seen 3z g wakeup call and an opportunity for addressing the
docper, structural ls ol the natien 1o forge » national common
gound and collective vision for natinnal building.

There is wide gap of commitment to the welfare, sceurity and
—sahilitation of internally displaced persons from the Federal and
cwie government authoritics, The following are the three (3] major
seoblems confronting government recognized inlernally displaced
ser=ons camps in Migeria,

The first problem is the welfare of the displaced persons. Indced,
#ey are finding it difficult w regam pre-contlict way of living
mecause of post conflict living conditions, poor ganitation which
sxposes members of the camps o inlections diserses, poor medical
acilities which accommodate growth of infictious bacteria, fungi and
virus in their hodies, poor feeding which exposes them to
salnutrition and poor condition of infrastructune such as power,
water, roads etc. Considering the population of nursing mothers and
hildren, several appeals have been made to previous and incumbent
governments to amebiorate the condition of internally displaced
perzons but created little or no result. Displacement deprives them of
= basic neeessities of life such as shelrer, food, medicine, education,
or employment opportunities. Displaced persons, face discrimination
s=d often find their family and communal ties shattered. Werst of all,
ey are often trapped within the zone of the very eonflict which they
cck to Nlee forging masse them t move again and again'”,

Security is arpuably the most challenging problem of the
displaced persans. They have been exposed to the danger of attacks

13 Roberis Coben & Francis M, Reng, Masses in Flight, Op. Cik. I, I8,

14 Robess Cohen & Francis M. Deng, The Forsaken People: Case Braches of the
Internally Displnced, Washingron, D.C: Brookings Institution Preas. 1998, P,
16
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by the insurgents. For instance. in September, 2015 the deadly
lerrorst group, Bokoe Haram, in g suicide mission, attacked members
of imternally displaced persons camps n Madagali and Yola,
Adamawa state killing 12 persons. In one of the attacks, bombs were
reported (o have been detonated inside a tenl at the internally
displaced persons camp, This and similar acts constitule security
threats to the internally displaced persons yet o recover from the
psychological trauma Irom loss of families, friends and properties
coupled with a responsibility to prolect themselves in their Varipus
unprotected camps. The inadequacy of security at the intermally
displaced persons camps makes them vulnerable to attacks from
terrorists and other criminals.

Mo doubt internally displaced persons need protection, assistance

and rehabilitation, In the words of Cohen and Deng:
Hosung iniemally  displaced persons in camps  without  solid
rehabilitation plans makes them valnersble 1o crime in a bid to
survive. Members of internally displaced FETS0NS camps must be kept
ousy psychologically and rchabilitated economically to assist them
recover from the scourge of conflict. Rehabilitation process of
intcrnally displaced persons camps members in the North East
geopolitical zone have been grossly inadequate'”.

Female internally displaced persons in almost all the mternally
displaced persons camps in the affected areas have heen turned into
sex slaves by fellow adult male internilly displaced persons or even
by security agenis who are supposed 1o prodect them, Amnesty
[nternational in its January, 2017 reported cases of sex abuses against
security agents especially by the military in most internally displaced
persons camps in North East, Nigeria, Female internally displaced
persons Bave been tumned into sex slaves by those who are supposed
W0 protect them, Money, foodstuff and offer of protection are some of
the methods use to lure the female internally displaced persons into
seX abuse,

15 Mhig
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It would appear that theére is a deliberate attempt from the
governments to ignare the internally displaced persoms, This s
svident in several thiled, unfulfilled promiseys made by povermments
snd the politicizing of internally displaced persons, The camps have
emerged as grounds for politicians w score cheap political popularity
=y visiting to donate scanty food ltems while leaving long term
solutions, Tn addition to the comprehensive challenges analvzed
shove, it is pertinent to further note that there are some nlemnally
displaced persons camps that are unrecopnized by the Federal and
sate governments. This implies that the figures of internally
displaced persons  projected by  the povernments  are  nad
comprehensive since they are limited]l to camps recognized or
erganized by the governments. Thus, internally displaced persons in
such camps are left to their fales.

5. DUTIES/OBLIGATIONS OF STATES TO

INTERNALLY DISPLACED PERSONS
The laws governing the rights and obligations of inlernally displaced
persons in Nigeria also creates nights o and obligetions against the
statc, Migeria as 8 nalion has been placed under certain
obligations/responsibilities to internally displaced persons as a resuls
of violent, armed conflict, human right abuses 1o even displacement
by other cawses. As cxamined elsewhers in s discourse, Nigeria has
no speeific local legislation that confers rights o inzernally displaced
persons and imposes duties upon it as a state to protect and assist
internally  displaced person. The convention which creates and
confers specific rights wpon internally displaced persons as well as
imposing dutics upon Nigera 1o protect and assist internally
displaced persons is the African Union Convention for the Protection
gl Asgistance (o Internally Displaced Persons, 2009 othorwise
known as the Kampala Convention. Nigenia has ratified but yet o
domesticate it,

The Convention, in the opinion of author is a comprehensive
legislation on the protection and assistance of internally displaced
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persons, It creates rights and obligations lor interhally displaced
persons vis-a-viz chligations against nation states which arc partics to
it- including Nigeria nolwithstanding the cause or source of mtemal
displacement. The Convention it 1% further ohserved provides a
comprebensive and detatled analysis of the canses and consequences
ol internal displacement, the current political pormative  and
insticutional frameworks for addeessing the problem. and numerous
recommendalions W improve the current Tesponse, Tt is also a unigue,
well written and well researched legislation on the phenomenan of
internal displacement, A must for any nation stale in Africa wanting
to acquire a full understanding of what internal displacement 15 all
about, and constitutes a solid basis tor those whe are to formulate
appropriate policies and strategics for handling specihic silualions,
Cunsequently, it deserves a prominent place in any exposition dealing
with humanitarian assistance in complex situations like internal
displacement. Tn view ol the number of African States including
MNigeria heing agoressively affected by intemal displacements, the
ratification and domestication of the convention 15 a negessity by
each nation. [ is in view of the comprehensiveness of the Kampala
Convention in terms of the coverage ol the rights of internally
displaced persons and dulies 1l has imposed on oatien states partics to
it including Wigeria Lhat the rights and duties thercin created are
extensively examined in this exposition.

5.1 General Obligations of States

The African Union Convention for Protection and Assistance to
Internally Displaced Persons, 2009 otherwise known as the Kampala
Convention makes gencral obligations relating to stales parties to it
relating to internally displaced persons. Tt provides that states parties
undertake to respect and ensure tespect for the Convention'” In
particular, parties shall: refrain from, prohibit and prevent arbitrary
displacement of populations; prevent palitical, social, cultural and
economic exclusion and marginalization, that are likely to cause

4, Asticle 3 (13 aftican Union Convention Ter Protedoon and  Assistance w
Intemiliy Misplaced Persons, 2009,
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Ssplacement of populations v persons by virtne of their social
dentity, religion or political vpinion; respect and ensure Tespect tor
%= principles of humanity and human dignity of internally displaced
sersons: respect and ensure Tespect and protection of the human
sghts of internally displaced persons, including humane treatment,
son-discrimination, eguality and equal protection ol law; respect and
sure Tespect for internstional humanitarian law regarding the
seotection of internally displaccd persons,; respect and ensure respest
%o the humanitarian and civilian character ol the protection of and
wesistance 10 internally displaced persons, including ensuring that
sech persons do not engage in subversive activilies. It alse provides
st states shall ensure individual responsibility for acts of arbitrary
Ssplacement, in accordance  with applicable  domestic  and
siermational criminal law, It further cnsures the sccountability af
son-State mctors convetned. meluding multinatonal companies and
svaic military or  sceurity compenies, for acts of arbitrary
Ssplacernent or complicity in such acls: ensure the accountability of
won-State aclots inmvolved in the exploratien and exploitation al’
weonomic and natural tesources leading to displecement, ensure
sesistance o iarernally displaced persons by mesting their hasic
—eds as well as allowing and tacilitating rapid anl umampeded access
&y humanitarian organizations and petsonnel; promoted selt-reliance
wnd sustaingble livelihoods amongst internally displaced persons,
srovided that such measures chall not be uscd as a bams for
seglecting the protection of and assistance to intemally displaced
~erzons, without prejudice Lo other means of assistance.'’

%7 Obligativns of States Partics Relating to Protection  Lrom
Intcrual Displacement

The Kampals Convention obligates siates parfies 1o respeel and
emaure respect for their obligations under international law, including
swman rights and humanitarian law, so as 1o prevent and avoid

7 Article (1)) - G).
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conditions that mighl lead to the arbitrary displacement of persons.'
Stales partics shall devize carly warning systems, in the context of ihe
continental eacly waming sysiem, in areas of potential displacement,
estublish and implement disaster risk reduction strategies, emErgency
anel disaster preparcdness and management measures and, where
necessary, provide immediate protection and assstsnce 1o intermally
displaced persons.” Partics may sesk the cooperation of international
LrEAniZAtIoNs Or wumanitarion agencics, civil soclety OreaniZzatons and
wiher relevant actors. ™ All persons have a rght te be proected apainst
erhitrary  displacement.  The  prohibited  categories  af arhitrary
displacement include but are net limited to: displacement based on
policies of ragial discrimination or ather similac nractices aimed at'or
resulling in altering the cthnic, religious or ravial composition of the
population; individual or mass displacement of civilians in situations of
armed conllict, unless the security of the civilians involved Qr
imperative militany reasons so demand, in sccordance wirh international
humanitarian law; displacoment intentionally wsed gz a method of
warfare or due o other violations of intemational humanitarian law in
situations of armed conflict; displocement  caysed by generalizod
violence or violations of human rights; displacement as a result of
harmiul practices; firved cvacuations in cazes of namral or human made
disaslers or other causes if the evacuations are not required by the salety
and heslth of those aflected; displacement used s g collective
pumishment; displacement caused by any act, event, factor, or
phenomenon of comparable gravity to &l of tie above and which iz nat
justified under intemnational law, meluding  humsan  rights  and
internetional humanitarian law

3.3 Obligations of States Parties Relating o Protection and
Assistance

Stales partivs to te Kampala Convention shall bear the primary duty
and responsibility for providing protection of and humanitarian

L. Artiele 4010,
12, Article 4023,
200 Article 4 (37,
21 Article 44 {ay - (h).
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gsesance to internally displaced persons within theie territory vr
withoui discriminabon of any kind, ™ States parties shall
‘seeperste with cach other upon the Tequest ot the concernid Srate
Pay or the Conference of Stale Parties in protecting and assgting
displaced persong. . Sleles partics shall vespect! the
of the African Lnion and the United Nations, as well s the
o of intermational humani@rian organizalions in providing
wection and assistance o intermally  displeeeid persons, in
eordunce with international law, ™ Shates partics shall take measures
srotect and assist pereons who have been internally displaved due
sarpral or humen disasters, including clamate -::'.r:u=|1'||g,|:."5 Starcs
— hall assess or facilite the assessment of the needs and
wershilitics of infernally | displeced  persons and of host
sitics i cooptration with internationsl organizations or
ecios ' States parties shall provide suffivient protestion and
snee to imternally displaced persons, and where availablc
ces are inbdequare 1o cnable them b di 50 thew shall cooperate
secking (he assistence of miernational orgamizations g
smitarian sgencies, vivil society organizations anid other relevant
ges. Such grpanizations may offer their services Lo all those in

-

e

v
i

The Kampala Cenvention further obligates states parties (o rake
cssary  steps 1o effectively organize reliel action that s
wtanan, and impartial n character, and guarantee seourily.
< Parties shall allow rapid end unimpeded passage of all relief
goments, cquipment and personnel o aternally lisplaced
oms States Pacties shall ulsa enable and faciluate the role of local
sternational organizations end hwmanitanian egencies, givil

Aeucle 5 (1)
Escie 5 (20,
Arscle 503
Erncle 54
Agtacle 5 (3)
Epsch= 5 ()
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sOgICly urganizations aod slther relevand HCTOrE, W provide proleciion
angd assiatance o il'ltl:flflﬂ.l::.-' i]:i:;l:l]ﬂn:E.'lj persons. States Partics aball
have the right w preseribe the technical arrangements under which
such pussage is permiticd. States partics shall uphold and ensure
respect for the humanitarian prineiples of humemity, neutrality,
imparttality anl independence of humanitzrian actors. States parties
shall respect the right of intemally displace: persons 1o peacetully
retuasl O seek arolection and essisiance, m aceordance with relevant
national and internationsl laws, a right for which they shall not be
perseculed, prosceuted or punished. Starcs parties shall respect,
profect and not attack or otheraise harm humanitarian personnel an
resaurces or other materials deployed for the pssiztance ar henefit aff
internally displaced persons.™

3.4 Obligations Relating To International Orpanizations  and
HMumanitarian Agencies

International organizations and humanitarian agencies shall discharge
their obligations under the Kampala Convention in canformity with
international law and the laws of the country in which they operate,
In providing protection and sssistance 1o internally displaced persons
mnternational arganizations and humaniterian agencies shall respec
the rights of such persons in accordance with international law.
International oreanizations and humanitarian agencies shall ke hound
hy the principles of humanity, newtrality, impartiality and
mdependence of humanitarian actors, and ensure respect for relevant
intemational standards and codes of conduct, >

3.5 Protection and Assistance to Internally Displaced Persons In
Situation OFf Armed Conflict

The provisions af the Kampala Convention shall nel, inoany way

whatsoever, be construed as alfording lepal status or legitimizing or

Fecoglizing armed proups and are wilhout prejudics to the individual

I8, Aricle 5 (T) - (100
2%, Arhicls &017-12),
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—riminal responsibility of the members ol such groups under
Somgstic or intermational criminal law.™

Nothing in the Kampala Convention shall be mvoked for the
surpose of affecting the soversignty vl a state or the responsibility of
#e government, by all leaiimate means, @ maintain or re-extablish
w and oeder in the state or 1o defend the national umity and
werritorial integrity of the state”' The protection and assistance i
mternally displaced persoms under Article 7 shall be governed hy
sernational law and in particular international humanitanan Taw.
Wembers of armed groups shall be held cnmanally responsible for
beir aets which violate the rights of internally displaced parsens
ander internationa! law and national law.”” Members ol atmed groups
sall be prohibited from: carmying out arbitracy displacement:
sampering the provision of pralection and assistance to internally
displaced persons under any  clroumstances, denying  internally
Sisplaced persons the right o live in satisfactory conditions of
dignity, scourity, sanifalion. food, water. health and shelwer, and
separating members ol the same Tamily; restricting the freedom ot
—ovement of internally displaced persons wilkin and owtside thear
sreas of residence; recruiting children or requiring of permitling them
w take part in hostilities under any circumstances: foreinly recrulfing
sersons, kidnapping, abduction, or hostage taking, engaging in sexual
slavery and trafficking in peorsens especially women and children;
smpeding  humenilarian  assistance and  passage of all rehel
sonsignments, equipment snd personnel @ internally  displaced
nersons or allacking or atherwise harming humanitarian persennel
and resourees or other materials deployed for the assistance or benelit
of internally displaced persens and shall not desteoy, confiscate or
sivert such materials; and  violating the civilian and humanitarian

i Arcle Ik
Artiche T (2
Article T (30,
Article 7 (4],

L
33
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chwacter of the places where internally -:'_Imp]au_ed pUTEONS  Are
aheltered and shall not ineliceate such places,”

Ay Oriligations of States Parties To Protection And  Assistance
During Internal Bisplacement

dhe Kampala Convention further obligntes states parties b protect
the nights ef inlernally displaced persons regardless of the cause of
cizplaccment by refruining from or preventing the following aues,
nmingest others: disceiminalion agamst such persons in the enjoyment
of sy righty or ft’li‘\.-lil."tt".- an the grounds thao they are intemally
displaced persons™ genocide, erime againgt humanity, war crimes
g other viplalions of ]ntcrmtmnal humenizarian law  against
internally displaced persons;™ arbirmary killing, summary execution,
artitrury detention, abduction, enforeed dizappesrance or forture and
other  fowms ol eruel,  inbuman  or  degrading  leealment  ar
minishment™ sexual and gender based violence in all it forms,
telantly rape, enforced prostitution, sexual exploilytion and harmtil
practives, slgvery, recruitment of children and their use in hosrilities,
forced  labour and  human rafficking  and  smugeling:”  and
starvation.”

Stercs parties o the Kampala Convention shall: take necessary
measures oo ensure that inlermally displaced pessons are received,
without discrimination of any .-:mf] and live m satsfaclory conditions
td safety, dignity and seeurity;™ provide internally displaced persons
to the Jullest extent practicable and with the lesst possibie delay, with
adequate humanitarian assistance, which shall include food, water,
sbelrer, medical care and other health services, sanitation, education,
and any other necessury social services, and where appropriate,

3, Article ¥ IEL(a) - (3.
13, Artiele D10, ia)
Atk W] b
L ATHelE WO, e
i%Aarticle G013, (d)
3% Artels 901, ()
2 Auziclo 923 ()
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wstend such sssistance to local and host communities;” provide

special protection for and assistance o internally. displaced persons
wh specidl needs, meluding separated and unsccompamed childeen,
Se=male heads of houscholds, expectant mothers, mothers with young
ildren, the clderly. and persons with disabilities . or  with
ssmmunicable discases;™ take special measures to protect wnd
for the reproductive and sexual health of intemally displaced
as well as appropriate ]ls}-c]m-xm:iai suppart for victims of
=ual and other related abuses;™ respect and ensure e right G seek
fety n another part of the State and 1o be protected agaist forcible
1o o resetliement inoany place where their hfc, safen, liborty
&'or health would be at risk:™ poarantes the freedom of movemant
£ choice of residence of internally displaced persons, except where
1ons on such movement and residence are necessary, jusiiied
proporfionate by lhe requirements of ensuring scourity o
ally displaced persons or maintainmg pubbic seourity, public
and public health;™ respect and maintain the civilinn and
mitarian chamcter of the placecs where internally displaces]
a= are sheltered and safeguard such locations apainat mlilirlion
B armed groups or elemenits and disarm and separate such growss o
Sements from  internally  displaced  persons:™  take  necessany
messures, including the establishiment of specialized mechanisms, o
wace and reunify familics scparsted during  displacement  amd
sherwise facilitate the re-cstablishment of family des:” ke
meccssary medsures 0 protect individual, collective and cultural
property lefl behind by displaced persons as well as in arcas where
ey displaced persons are located, either within the jurisdiction

Artche 9 (20, (b},
Arucie 9 (2], (),
Armiche B (2], {d),
Artacie 9 (20, ()
Astiche D (20, (),
Asiscie Y L0 1g2h
Axticle 9 (2). th).
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of the state parties, or in aress under their effoctive control:™ lake
necessary measures to safeguand against emvironmental degradation
wi ureis where mlernally displaced persons ave Tocated, either within
the jurisdiction of the state partics, or in arcas cnder their effective
contrel.”

States parties are apan obliged to consult imernally displaced
persons and allow them to participate in decisions relating to their
profection and assistanee:” take necessary measures Lo ensure that
mternally displaced persons who are eitizens in their country of
nationality can enjoy thewr vivic and political nghts, particulacly
public participation, the right 1o vole and w0 be elected to puhblic
affice;:™ and put in place measures for manitoring and evaluating the
elfecliveness and impact of the humanitarian assislance delivered to
mternally displaced pr-taing i sccordance with practice, including
the sphere standards.”  States parties  shall  dischargs  these
obligalions, where approprigre, with assistance (rom international
organizations and humanttarian agencics, civil society organizabions,
and other relevant actors.™

3.7 Obligations of States Partics Relating to  Sustainable
Return, Local Integration or Relocatinn
States partes o the Kampala Convention shall seek lasting solutions
to the problem of displacement by promoting and cresting
satisfactory conditions for valunlary veturn, local imtepration or
n:lr:n,zlr:m on & sustainable basis and in circumstances of safety and
dignity.” They shall cnable internally displaced persons to make a
free and mformed choice on whether to return, integrate locally or
relocate by consuliing them on these and other options and ensuring

A8, Al B2 (.

40 Aricie 902 ()

L Artighe 920 (K
. Article 920N,

T Ariie ¥l iml.
33, Anicle B3k

M Artisle 11010
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‘e participation in finding sustainable solotions™ They shall

- cooperate, where appropriale, with the African Union and
sticnal organizaliims or hymasitarian sgencics and civil suciety
ations, in praviding protection sod axsiztance in the course of
. and implementing solurions for sustainable retum, local
tion or relocation and leng-term reconstruction,”” States pariies
5 establish sppropriate mechanisms providing  tor simplified
edures where necessary, for resolving disputes relaling to the
of internally displaced pn:mms.ﬁ' Such states parties shall

all approprisle MEAsUTEs possible, 1o restore (he lands of

munitics with spevial dependency and atiachment to such lands
- . 5 - . .:-H'
e the commuemitics” reum. reintegralion andl reinsertien.

Duty of Registration And Personal Documentation
e partics 10 the Kampala Convention shall create and maintain an
fsed datasiatistios of all intemally displaced persons within their
etion or effective control. In doing so. slates parties ay
b orate will inlernational organizations o huranitarian pgencies
ar avil society orgamizations.  They shall ensure that intemeily
Jeced persons shall be psued with relevant docurnents necessury
S the enjoyment and exercise of their rights. such as passports,
-dentification documents, civil cortificates, birth cerfilicates
o marmiagc certificates. They chall further facilitate the issuance ol
e documents or the replacement of documents lost or destrayed in
S course of displacoment, without imposing  unreasonahlc
stsons, such as requiring rem 1o one's area of habitual
edence in order 10 obin these or other required documents. The
e 1o issue internadly displacel persons withy such documents
: mot in any way imparr the ox wreize or enjoyment of theit human
Women and men ss well as separated and unaccompanied

meocle 11 (2).
Sgmcle 1 (30
memcle 1} ()
asmcle 1L (5
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children shall have equal rights to ablain such necessary ideniity
documents and shall have the right o have such documentation
v : = £i]

Issued in therr own namias,

5.9 Duty Of Compensation

The Kampala Corvention further eblipates stale parfics to provide
persons allected by displacement with cttective remedics.™ They
shall establish un effective lepal framework to provide just and taie
compensation and other forms of reparations, where appropriale, o
mternally displaced persons for damage incurred gz oa resull of
displacement, in aecordance with international standards.” They shall
further he liable to make reparation to internatly displaced persons for
damage when such 2 State Party refrains from protecting and
assisting  internally displaced persans in the ovent of nutural
disasiars, ™

6. THE RIGHTS OF INTERNALLY DISPLACED PERSONS
Befgre the exposilion of the core rights of internally displaced
puisons, 10 must be clearly snderstood that internally displaged
persons are first and foremest, Nigerians and legally remain under the
protection and puardiance ol the Nigerian povernments even though
the povetnment might be the cause of their flight or displacement.
Thus, internally displaced persons in Nigeria, as citizens of Wigcria,
are eminently entitled to every right amd protestion under any Ty
binding on Migeria as repards their vights. Thus, mtemally displaced
persans enjoy fundamental rights conferred upon them cither by local
legislations or by ftreaties which Nigeria has  ratified  and
domesticared.

In this cxposition, there i3 the need o difforentiate between
general rights of all Nigerian citizens and special rights of internally
displaced persons even though. they are alsg Nigerians. The

3% Prmeiple 31, (13- [3).
A Article 1201,
Gl Article 12125
a3, Article 12 133,
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wence hetween the twa (2) rights owes 1ts origin to the sprecial
difficult conditions/situations internally displaced persons have
4 themselves in. Geseral rights of Nigerian citizens arc rights

ble and exercizable by all Migerians including internally
sced persons as well whilst special rights are exclusively
=rved for intemmally displaced persons”,

General Rights of Internally Displaced Persons
1990 Constitution of the Tederal Republic of Nigera {as
mded) guarantces certain fundamental Tl%!;ltb te all Migerian
gens. Thesc nghtb mclude the right to llf'c, right to dignity of
n person,” right to perscaal liberty,™ right Lo fair hearing,”
to private and family life the right o freedom of thought,
cience and religion™ right o freedom of ﬂ\[pn::ssmn and the
=" right tn pmur:rul assembly and association’, ﬂth.L 1o treedom
& movement, - right o freedom from discrimination™ and thE: right
scguire and own immovable property anywhere in Nigeria, ™ These
ses are fundamental to Nigerian citizens that may not be arbifranly

Ladan, op, ¢il p. 24.

Sectn M Seedlsa Aruele T oo the African Charer un Homan asd Feoples Riphis
Ranfication sd Trfarcement) A Cap, A9 Laws of the Federatinm of Migeria ZE04
Section 34, See ulso Articls 5 of Cap. A9 Laws of the Federation of Migena,
I

Zernion 33, Ses plee Article 6.

Section 36, See also Article 7,

Bection 37, Bee also Arhicle 31,

S=ction 38, See alsp Atticle ¥

Section 39, See nlso Article 9010,

Saction dib. Se= alzo Article 110

Section 41. See also Arwele |

Section 4.2, See alao Article 3.

Bection 43, See also Ariicle b,
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taken away by any person or atthority save by the due process of
e, ™

6.2 Spoeial Rights of Internally Displaced Persons

Specidl tights sre those rights which the law exclusively prescrved
tor internafly  displaced persoms. Curiously, no Nigerian local
legislation specifically creates and preserve any specisl rights for
irternally displaced persons, The rights that are exclusively preserved
tor nternally  displaced persons in Migeria are drawn  from
conventions/protocols  which Migeria has either ratified only o
ratified and domesticated same, For instance, Nigeria has not only
ratitied the Geneva Conventions 1949 and their Additional Protocols
of 1977 and 2005 as well as the African Charter on Human and
Peoples Rights, 1981 It has also ratified but not domesticated the
Alfican Union  (Kempala) Convention for the Protection and
Asslstance 1o Tnternally Displaced Persons, 2009, The United Nations
Cuiding Principles on Teternal Displacements |998 also serve as a
guide 1o Nigeria on the rights and abligations of internally displaced
persons. Though the last two (2) legal documents have not been
domesticated by Nigeria and therefare, not legaily binding on it, the
two {2) create extensive and almost comprehensive special rights for
internally displaced persons. Indeed, no other legally binding
document to the knowledge of this author creales rights and
vbligations w ntemally displaced persons and against the state at the
global fevel than the African Union (Kampala) Convention for the
Protection and Assistance to Internal Displaced Persons, 2009,

It is in the srea of fundaments] human rights protection, defence
and preservation that international human rights and international
humanitarian law or the law and eystoms of war converge and
averlap. They are binding on all states and nations which are engaged

73, YA. Fobur, Balan ving the Sime Sex Mamringo {Frohiaition) Act, 2014 within
Fusdlamental Human Rights in Migeria in Migerian Nationzl Human Rights
Lomiizsion. Yol 4, December, 2014, 79, §7,

7h. Migern has notonly ratified 2t also domesticated the Africon Charter on
Humun znd Peoples Rights, 1986



Nigerian National Hiteas gty Commiaion dowenil 1201 ) T3

m =ther interstate or intrastale wars, | States which are engaged m
e—ed conflicts either local or internatienal are bound to maintain
eemin minimum standard i€ humane treatment in the conduct of
wossilities with the other party.” In the fight against Boko Haram
mewrzents, intermally  displaced  persons are entitled 1o cerlain
' emimum standard of treatment from members of the Nigerian armed
Sorces and its militias especially the Civilian Jomt Task Force {JTF)
= e prosecution of the war against them. The breach of any or all
e fundamental rights in the prosecution of the wir, amount to cither
ide, war crimes or crimes against humanity. ™

The UN Guiding Principles address the specific needs of
seenally displaced persons globally. They identify rights and
mrsntees relevant o the protection of persens from forged
@splacement and 1o their protection  and  assistance  during
Ssolscement as well as during return o resettlement  and
s=mscgration. The Principles shall he pbserved by all autherities,
gweps and persons irespective of thelr legal stamus and applicd
wehout any adverse distinetion® The ohservance of the principles
il mot affect the legal status of any authorities, group or persons
swolved. National authorities have the primary duty and
essomsibility o provide protection and homaniizrian assislance 10
smeally displaced persons within their juﬁsdicﬁ{m.“ Tnternally
\@spiaced persons have the right to request and 1o receive protection
et Bmmanitarian assistance from national authoritics, They shall not

e persccuted or punish for making such a request,

= Sigere has nol only mified but olso domestivalad] all the  Geneva
Coeventions. 1949 in the Geneva Conventions Act Cap. G2 Laws of the
Faderation of Nigeria, 2004 and therefore bourd by ther.

Meicle 32, of the First Geneve Convention, 1943 as prnended. See alse Green,
The Contemporury Law of Armed Contlict, Znd Edition, Manchester, 2008,
-

Smcde 17 of the First Geneva Convention. 1949 {as amendet),

Baciple 2, (1).

Pemcinis 7, (1),
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6.2.1  Right to Humane Treatment

Internally desplaced persons shall be protected in particular agHinst
gum:u:uje murder, summary or arbitrary execution, and enforced
disappearance. including ahduction or "!I"Iﬂ-!:':-.l‘-l.'fl'r"r|EL]'"l:d detention
threatening or resulting in death.” Threats and incitement 1o commit
any of those sets shall be prohibited.

Attacks or other acts of vielence dga]m[ mmernally displaced persons
who do not or nu longer participate in hostilities sre prohibited in a:l
circumstances.” Tnlernally displaced persons shall be protecred, 1
particular against direct or indiscriminate attacks or other aces r.ul'
violence, including the creation of areas wherein attacks an civilians
arc permitted; starvations as a method of combat; their use to shicld
military objectives from attacks or to shield, favour or impede
military operations; aliacks agamm lheir camps or settlements: and
the use of anti-personnel landmines.”

Internally displaced persons, whether or not their liberty has been
resiricted, shall be protected in particular against: rape, mu!.dan-un.
torture, cruel, inhwman or degrading freatment of punishment, and
other vurrages upon personal dignity, such as acts of gender specific
vivlence, toreed prosecution. and any lorm of indecent assauli:
slavery or sny contemporary form of slavery such as sale mto
marriage, sexual exploitation or forced labour of children: and  scts
of violence, m[end&d to commit any of the actions mentioned above
shall be prehibited *

Internally displaced persons have the right to liberty and securiey
of pEJ Lmh Henee they shall not be interned in or confined to a
camp.™ It in exeeptional  circumstances  such  intcrnment  or
confinement is absolurely necessary, it shall not last longer than
required by the circumstances,” Internally displaced persons shall be

82, Primciple 10, (13, '
83, Principle 10, (2}

B4, Prineciple 190, (2300} - {e).

%5, Principle 11, {21 (o) - {ch.

B Principle 12,607

BT Principle 12, (2).
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grotected from r.ils-:r:mmmun' arrest and detention as a resull of
ST d;spi.,-u;,_l:ma:rtl. It oy case.shall internally displaced persons be
aicen hnﬂtag_e.

The Geneva Conventions of 1949 and their Additional Protocels
of 1977 and 20035 espewially Protocol T, sexk to provide protection Lo
& wade range of persons wlia gre engaged moarmed conllicl such as
weemally displaced pecsons i the fight against Boko Haram
msurgents.  The basic  distinction has  alway: been  berween
combatants and those who are not involved tn actual hostilitics. The
Ceneva Conventions and their Additional Protcels inthe main seck
seotcction [or war viciims such as the wounded and sick in land
warfare: the wounded sick and shipwrecked in warfare at sca;’’
grsoners  of war:© and civilians.” The First Geneva Convention
grovades that the conventions “shall apply to all cases of declared war
o of any other armed comflict which may anse bebwesn lwo or more
of the high contracling parties, even if the state ol war is not
secogmized by them and o all cases of partial or wtal occupation of
e terTitory of the high cunl.m:nng party, even 1F the said ccoupation
seets with no armed resistance,™ The First Geneve Convention deals
wirh the protection of the wiunded and sick on land warfare os 15 the
ce=e with internally displaced persons in the fight against Boko
Serem nsurgency in Nigeria: It provides that all civilians, prisoners
of war and others including infernally dls'gla-:;cd persons shall be
s=mected and protected n all circumstanves.™ They are to be treated
Swmancly by the parlies to the conflicl inlo whose power they have
Saem on A8 non-discriminatory basis and any atternpls upon their lives

Feacple 12, (3).

Prmciple 12, (4)

P Geneva Corventicon, 19499 as amended.

Second Geneva Convention, 1999 as amended.

Thig Geneva Convention, [9499 ag arrended,

Fowt Geneva Convention, 1949 az amended.

Cammon Article 2

A=acte 7 of the First Gencva Convention, |%4% a5 amended.

m
-
-
-
x=
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such as violence on their person s strictly prohibited. ™ Torture or
biological experimentation upon them is forbidden, nor such persons
o be wiilfully left without medical assistimee and care” Further,
parties o & conflicl us the war against Boko Haram insurgents shall
take all possible measures o protect the wounded and the sick and
cnsure their ad cquate care and 1o search for the dead and prevent their
being despoiled.”™ The partics o the confliet shall give details of any
wounded, sick, or dead persons of the adversary party and to transmit
them o the other side through particular means, The Convention also
includes provisicns relating to medical units and establishments
neting in particular thal these should not be subject of attacks.™

The Second Geneva Canvention concerns the conditions of the
wounded sick and shipwrecked member of the armed forces at S
and s very similar to the First Convention. For instance, it provides
that members of the armed forces and organized milittas including
those accompanyving them where duly authorized, and who are
wounded or sick or shipwrecked are to be treated humanely and cared
for on 4 non  discriminatory basiz and that attempts up their lives
and violence ard orture are prohibited ™™,

Fhe Third Geneva Convention is concerned with prisoners of
war and consists of a comprehensive code centred upon  the
requirement of humanc wreztment in all circumstances. The detinition
of prisoners of war under the convention covers members of the
armed forces of o party to the conflict (as well #s members of militias
and other volunteer corps forming part of such armed foree) and
members of other militias and veluntesr corps, including those of
organized resistance movements, belonging to a party 1o the conflict
provided the following conditions arc fulfilled: (a) being commanded
bv a person responsible for his subordinates; (b) having & fixed
distinetive sign recognizable at a distance; (c) carmying arms openly;

DE. Arele .
07, Arnicley,
DR Anicie L0

98, Article 11 o the Thind Geneva Convention, 1949 a2 amended.
P Article 4 of the Second Geneva Convention, 1944 g5 amended
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48 conducting operations in accordance with the laws and customs
"I'ﬂf mn
The Third Geneva Convention further provides that where Lhere
= zny doubt as to the staws of any person committing a belligerent
and falling int the hands of the enemy, such person shall enjoy
protection of the convention until such time as their status shall be
@eermined by a competent  authority, " However, Additional
- Foiocol 1 has qualified Article |8 by providing thal any person whio
== part in hostilitics and falls into the powers of an adverse party
] be prosumed ta be a prisoncr of war and therefore shall be
geosected by the Third Convention. i
The rationale for obligations covering prisoners of war in atl
mmed contlicts is founded upon certain prieciples under the Third
- emeva Convention, These include prisoners of war must at all times
% mmmancly treated and must at all times be protected particularly
- mswinst sets of violence o intimidation and against msulis and public
smmosity. Thus, displaying prisoners of war on television in 2
aliating fashion confcssing 1o erimes or crilicizing their own
emment i3 a total breach ol the convention. Prisoners of war are
aled in all circumstances and ac all times to respect to their
pe=sons and honour. "™
Prisoners of war arc bound only to disclose their names, date of
rank and serial number w Lheir adversary.'™ There must be no
sical or mental torlure nor may any other form of coercion be
sted upon a prisoner of war to secure from them information of
== kind whatsoever."™ Prizoners of war who refuse fo answer any
wesstion may not be threatened, insulted, or exposed Ly unpleasant o

Assicls & of the Third Geneva Convention, 1949 ax amenied,
Asic 18

e 110,

Aatscle B0,

Sgmivde 17,

Mewrie | £
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disadvantageons or dishomourable treatment of any kind'™ Once
captured, prisoncrs of war are o be cvacuated us soon a8 possible to
camps situated in an ares far enough from the combal zone for them
i be out of danger. '™ Na prisangt of war shall be senr to, or detained
ir an area where he may be exposed to the fight or within the combat
zone, nor may his presence be used to render certrin poiints or areas
immune from military operations.'™ However, prisoners of war are
subjeet to the laws and orders of the state or party holding them.'""
They may be punished for :]i.-cui])linary offences and tried tor offences
before caplure i.c. war crimes.""! They may also be tricd for offences
committed before caprure against the law of the stale holding them '

The Fourth Geneva Convention deals with the protection of
civilians in times of war. A civilian has been defined as any person
wh is not a combatant and in cases of doubl as to the status of such a
person, he is o be considered and rtreated as a civilian.'” The
Convention provides a hiphly devcloped set of rules for ke
protection of such civilians, including the right to respect for person,
honour, convietions and religious practices and the prohibition of
tarfure and other cruel, inhuman and degrading treatment, hostage
taking and repnsal attacks. The wounded and the sick shall be the
object of particular protection and respect,

It is trite law in the law of armed conflicts that civilian
population must be protected  apainst the effects of armed
hostilitivs.” " Thus, parties 10 4 conflict must at all times distinguish
oelween civilian population and combatants and between civilian

107, Artiele 19,

[G8. Article 20.

104 Article 21,

11k Article 22,

[ 11 Artigle 23,

112 Article 24.

LE3 Article 52 (1) of the Fownh Gensve Conventic, 1999 a5 prended
I 14, Cireen op. cit, ;
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sesects and mililary ohjectives.'” Military operations must bz
Sirected at all limes against military ohiectives,
The Enurth Geneva Convention [urther provides that the civilian
stion s such, as well as ndividual civilians, “shall not be the
Smipect of atmack'"” Acts or threats of violence the primary purpose ul
hich i3 fo spread terror among the eivilian -pupulation  are
sebubited”. Additionally, indlizeriminate attacks''™ are pmhibiw:d.“'i'
e Convention lugther provides that in the conduct of military
sperations, ‘constant care shall be taken to spare the ciwilian
sesulation, civilisns and civilian obiects” ™, Civilian objects are all
< which arc not military objectives as defined in article 52
=Y Thus, cultural objeets and places af worship are also protected.
= are objects deemed indispensable to the survival of the civilian
 gepulation, such as foodstuffs, agricultural arcas for the production of
Seodstulls, crops, livesiock, drinking watel imsmllations and supplies,

S feet

s fid,

W Asticle 51 (1) of the Fourth Gieneva Comvention, 1999 as amanded,

S These are defited in articie 51 (4} as (a) those whch aze oot dircotad a a
ssecific militery objective; (b} those which smplay o methed or means af
comisat which cannni be as a spocific military ahqective; or (e those which
cemploy & method o means of combat the effécts of which cannot b limited
o= required by Prowcal L and eonzegnently in each such cpse arnc of o ralure
w snke miliay obectives s cvilians ol wiviiian  objeels withous
Esnciion.

Ser 21 (5) UN Cheenicle, 1934, p. 1 with regard 1o an appeal by the UN
Secretary Gencral to fran and lrag to relmsin from witacks on civilian targels.
See also Security Councl resalution 430 {1253} The sbove provisions apply
= the use by Iag in the 1991 Gulf War of missles deliberarcly fired at
wilign targets, The firing of missiles at lsraeli and Soudi Arabim citics in
exrdy 1991 constituted. of course, an acl nf apieressicd aguing a atote nol 8
sty b that conflict: ses e The Fonnonist, 26 January 1991, g 21,

momeds 57 (1) of the Fourth Geneva Convention, 1949 a5 amentled.

Thes provades thil military ohjectives are limited W those onjects which in
e mature, localion, pUCEOEE OF UEE make an effective contrivution o
miary action and whose jutal or partial destructon, aplure or nesralization
o e circumstances reling at the time offers & definite rnilitary mivaniapge
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and irmgation works, so lang as they are not used ss gus lenames
k - i 2 i ¥
for the armed forces or i direct support of military setion, 2

6.2.1  Right To Personal Liberty/Movement
Every internally displaced person has the right. 10 |ibeset
movement and freedom to choose his ar her residence. In paste
itternally displaced persons have the right to move freely in asd
al’camps or other settlements, '
Internally displaced persons have the right to seck safely in amy
of the country, the rght o leave the country, the right to scek as
i another country and the right ta be protected against forcible
Iy ur resedlement in any place where their 1ife. safety, liberty &=
health would be at risk, "

All internally displaced persons have the right w0 know the
and whereshouts of missing relations. The authoritics congemed
endeavour to establish the fate and whereabours of intecee
displaced  persons reported  missing, and cooperate with rel
international orgsnizations engaged in this task, They shall infors
next ol kin on the progeess of the investiaation and notify thems
any resull. The authorities concerned shall endeavaur to eollect
identify  the mortal remains of those deceased, prevenr ¢
despaliation or mytilation and facilisare the retum of those remzses
the next of kin or dispose of them respectively. Gravesides
internally displaced persons should he protected and respected
circmmslances, Inlemally displaced persons should have the righs
aceess to the gravesiles of their deceased relatjves 12

Internally displaced persons have the right to respect for thes
family ifie, Thus, family members wha wish remain thgether sh
b allowed to do so. Families which are separaled by displacemes
should be reunited as quickly as possible, All afpropriate steps sh

122, Aricle 54,

123, Principle. 14 (1} - (2} of the: United Maticns Prnciple:s on Inte
Dizplacement, | 0wk, ‘

124. Principle 15 (u) - {d)

125 Principle [a 41 - (48,
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s=ken to cxpedite the reunion of such famulies, particularly
children are involved. The responsible aothorities shall
Selare inguiries made by family members and encourage and
soerate with the work of humanilarian organizations engaged in the
of family reunification. Members of internally displaced [amilies
I:I-ETSI;J-]'I:-H liberty has been rmesimeted by internment  or
ent in carmp shall have the right 1o remain waether. '™

Right To Adeguate Living Standard/Medical Care

a0 mternally displaced persons shall have the rght to an adeguate
wetard of living. At the minimum, regardless ol the circumstances
withowt dizerimination, competent authorcities shall provide
aally displaced persons with and ensure sate access to cssential
and potable water; basic shelter and heusing, appropriste
ming; and essential medical services and samitation, Special efforts
d be made o ensure the full participation of women in the
sing and disiribution-of these basic supplies.'™

all wounded and sick intermally displaced persons as well as
wilh disabilitics shall receive to the fullest extent practicable
with the least permissible delay, the medics] care and altention
= require; wilhout distinction on any grounds other than medical
= When necessary, internally displaced persons shall have access
sepchological and social services. Special attention shoulid be paid
#= health needs of women, including aceess to temale health care
and services, such as reproductive health care, as well as
serzare counseling for victims of sexual and other abuses. Special
son should also be given to the prevention of contagions and
' diseases, including AIDS, among internally dhisplaced

Every internally displaced person has a right lo recognition and
Scation everywhere betore the law, To give elfect 1o this ripht

Pmcple 17 (11— (4,
Paacinic 1B (1) —{1).
Pl 19 (17— 13}
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te every inlemnally displaced person, the authorilies concerms
1ssuc to them all documents necessary for the cnjovment and o
af their legal rights, such #s passporl, perscnal idemss
documents, birth certificates. and marriage cerlilicae, In pe
the authorities shall facilitate the issusnce of new documess
replacement of documents loat in the course of displacement
imposing uareasanable conditions. such ax requiring the ng
ene's arca of habitual residence in order to obtain these o o
require documents. Women and children shall have equal
obtain such necessary documents and shall have the right s
such documentarian issued in their own names'

6.2.4  Right To Own/Possess Property

The praperty or possessions ol internally displaced persons =
all cireumstances be protected, in particular, agains! the fo
acts — pillage, direet or indiscriminale attacks of other s
violenee; being used o shield military operations or objectives:
tmiace the object of reprisal; and being destroved or approprisies
form of collective punishment. Property and [Rrsessions lefl b
by intemally displaced persons should be protected
dc.tnﬂ::::inn and arbirary and dlegul appropriation, ocoupatis
[V =

6.2.5  Right Against Discrimination

Internally displaced persons, whether ar not they are living in g

shall not be discriminated against as a resule of their displaceme

the enjoyment of their rights o treedom of thought, comscie
religron or belief, opinton and cxpression; rights o seck fe
opportundties for employment and w participats in econos
activities, rights o associate freely and participate cqually
community affairs; right to vote and 1o participate in governme
andl public affairs, including the right t have access 1o the me

P29 Principle 20001 — {4}
L2000 Praeaple 20 (20 - {31
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ry to exercise the rght and fhe rights to communicate in &
1T

Right To Education

Ny displaced persons have the right ta education. To give
-t to this right, the authorities concerned shall ensure that such
gessons, in particular displaced children, receive education which
il be free and compulsory &t the primary level. Education should
Ssespect thell eultugal identity, language and religion, Special efforls
ald he made to ensure the full and coual participation of women
wd girls in educational programmes. Education and training facilities
sl be made available w internally displaced persans, in particular
winlescents and women, whether or nol living i comps, as 5000 A5

smditions ]14:.:11!11"[.' x

w27 Right To Protection/Assistance

40 homgnitarian assistance shall be carried out in sccordance with
P@e principles of humanity  amd  impartiality and  without
Secrimination. Humanitarian assistance (o internatly  displaced
| gemsons 31113“ not be diverted, in pasticwlar for political of mililary
E=ES0TS,

The primary duty and respunsibility for providing humanitarian
sctanpe to the internally displaced perscns lies  with the
seeonalMigerian  government. International  humanitanas
ezanizations and other apprapriate actors have the right o offer their
weeices in support of the internally displaced persons. Such offcr
&l not be regarded as an unfriendiy act or an interference in a
s internal/domestic affairs and shall be considered in goad falh,
Cemsent thereto shall not be arbitrarily withheld, particularly when
eeoritics concerned are unable or unwilling 1o provide the reguired
wanitarian assistance. All suthorities concemed shall grant and

= Principle 22, 1§8) 12).
N Principle 23, (11— 4
BEE Principle 24, (1) (2}
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facilitate the free passage of humanitarian mssistance and grant
persons engaged it the provision of such assistince rapid  anmd
unmmpeded access 10 the internally displaced.'**

All nuthorities  concermed  shall grant and  facilitate foor
iternational humanitarisn arganizations and other APPropriate actors,
i the exercise of their respective mandales, rapid and unimpeded
gecess o internatly displsced persons to assist in thelr relur or
resettlement and reintzgration' ',

6.2.8  Right To Return/Safety

Camnpetent authorities have the premary duty and responsibility 1o
cstablish conditions, as well as provide the means, which allow
mternally displaced persans to retumn voluntanly, in safery and with
dignity. w their hemes or places of habitual residence or to resettle
viduntarily in another part of the counity. Such authoritics shall
endeavour to facilitate the reintegration of relumed or rescttled
mterrally displaced persons.'™ Special effort showld be made to
ensure the full participation of internally displaced persons in the
plenning un{l_:nan:qgrmenl of their retumn or resettlement and
reintegration ', [nternglly displaced persons who have returned 1o
their homes or places of habitoal residence o habitaal place of
residence or who have resettled in another purt of the countey shall
m be diseriminated agwinst as 4 result of their having  heen
displaced. They shall have the dght 1o participate fully and cqually in
pubhic affairs at all levels and have access o public servical™®
Competent awthorities have the duty and responsibiliey Lo assisl
retumed andior rescttled internally displaced persons o reécover, to
the extenl possible, their property end possession which they lefi
behind or were dispossessed of upon their displacement, When
recovery of such propery and possession is not memssible. competent

L4, Principie 35, (1) - (2)
I35, Princuple 25, 4%
[3&. Principle 25, (1)
I'57. Principle 28,12,
E38. Ponciple 29, (1,
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suthorities shall provide or assist internally displaced persons in
shtaining  appropriatc  compensabion ot anothor form of  just
separation’ ™,

Al authorities  concerned  shall  prant and  facilitate  for
mrernational humanitarian organizations and other appropriate aclors,
= the exercize of their respective modes, rapid and unimpeded access
w internally displaced persons w assist in their retum or resetllement

=l relnccgratiun”"'.

T CONCLUSION AND OPTTONS FOR NIGERILA

onically and despite the avalanche of internally displaced persons
=0t only as a resull of Roko Haram insurgeney bul other causes in
Nigeria, curieusly it has no local legislation thal regulates the rights
sl obligarions of internally displaced persons. Muost, if nat all the
sehts that internally displaced persons lay clams to, are general
mghts (hat can be claimed by any other Nigerian citizen,

The cnly international convention or protocal Nigeria has ratified
wnd domesticaved which confers special rights on internally displaced
s=rgons are the Four (4} United Mations Geneva Conventions, [949
which apply in terms of armed conflict such as the fight against Boko
Haram insurgency. Even wilth the ratification and domestication of
#e CGeneva Conventions, the rights conferred upon mternally
Zsplaced persons are very linuted and do not cover other aspects af
Ssplaced by the war against Boko Haram insurgency. Thus, it is the
simost lack of comprehensive legal and institutional frameworks for
the protection and preservation of the rights of mternally displaced
sersons that has resulted in the abuses of the human and related rights
of internally displaced persons in Migeria, Such abuses have led to
e desths of hundreds of thousands of internally displaced persons
since 2009 when the insurgency bepan.

{39, Principle 249, (21,
= Proncpie 30
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The urgent need to identify and track the root cause of the Boko
Havam insurgency by nevtralizing  the  philosophy  and

Addressing the root causes of voulh mvalvement m violent
Promotion of good governance and rransparency ut all tiers of

Overhauling the crimingl justice delivery swslem in Nigeria w
that cases of terrorism and similar crimes sre heard and disposed

I
Fhe Fahi Apaies Beko Haram fesency o Neperin

Accordingly, the followings are visble options for Migeria:
.

indoctrination of the teaching of the founder of their act,
2.

crimes and ethno-religious contlicts,
T

government i.¢. from local, state to federa) aiveTniments.
4.

ol within reasonable fime.
2.

Migeria must as a matter of urgency domesticate the Kampala
Convention for the Protection and Assislenee 1o Internally
Displaced Persons 2009 draws largely from international human
rights and humanitarian laws,



CONSTITUTIONAL DEMOCRACY AND THE CONCETT OF
PEACE, ORDER AND GOOD GOVERNMENT

By
Chinenve Auzusta Nwovn

act
tintionagl Democracy s a system of government hat hoy become
sersally uccented v Uhe woverament that upholds the rule of faw,
citizen participaiory ond defends human righis amongsi other
. Demaeracy is identified by certain kev principles and set of
.—:muimm and  praciices throueh  which these primciples  are
e Much gs the vartony definitions af constitutiona! democracy

res the basic principdes and acceptable standerds, every socieny
wsctices democracy s o resuly of theiv social, political and cultiral
urned fn determining what leads o or constitules peace, arder
e good  povernment.  Thiv paper sought o eslablish  thai
esmstitntional democracy in iselfis the concept of peace, order and
smwod government y this ideology ennnal properly exist without
imtional democracy, v doing this, the paper analvsed the
iples of democracy as ity comtwined in the provisions of the
Lwrversal Declgration of Democracy while using rthe Constitution of
e Federal Republic of Nigeria 1999 in explaining the concept,




I8 Connsdinitiome Lremcracy Avdd Ve Coneept OF Pewrey,
Lvder And Good Gevernment

INTRODUCTION

Demacracy, and democratic Eovernance in particular, means that
people’s human rights and fundaments) freedoms are respected,
pramaoted and fullilicd, allowing them to Five with dignity, Thomas
Hebbes said ther man's political autharity and obligation are based an
individual selinterests of members of the saciesy he alse argued tha
in the "state of namre”, human life would be "solitary, poor, nasty,
brutish and short" in the absence of political erder and law: there
wauld be an endless "war of all against all", Consequently, free men
contract with czch other o establish politival community i civil
sociely through a social contraet in which they all gain security in
return for subjecting themselves Lo an absalyte BEVEEelgn, one man or
an agzembly of men,' This brings 1o mind the fet that democracy is
one af the universal and indivisible core values and principles of the
United Nations, It is based on the freely expressed will of the people
and closely linked to the rule of law and exercise of human rights and
tundamental freedoms.”

The preamble to the Constitution of the Federal Republic of
Nigeria 1999 provides;™ . AND TO PROVIDE for o Constitution for
the purpese of promoting the good government and welfare of all
PETSONS in owr eountry on the principles of Freedom, Equality and
Justice and for the purpose of consolidating the Unity of our
people."From the statement ahove, it is dpperent that the purpose of
the CFRN 1999 5 to promate reace, order and good government in
the Federal Republic of Migeria. It ensures that there s freadom far
every citizen, Fresdom and democracy are often used interchangeably
but the two are not synanymaus. Democracy is indeed a set of idess
and principles about frecdom but it glsn consists of practices and
procedures that have been moulded through a long, eften tortucus
history.”

I hetpeifwws jep.utm edw/soc-conv®S L 2a leat cressed 26/07: 2006 13:01pm

2 h:lp;.-'.'-.rww.un.mg-'ﬂn-'glnl:-u'.i55~.|=5.-'d-:n'.-n-c.-m:].--'damumc}'_und_un-ghn-nj last
aesessed 19072016 15:40pm

3. Constitution of *he Federa) Republic of Migeria (CFRM) 1999 Srctions 33 -
&3, Demucracy in Briel
http:photos,state. gov: Hhrarica/koren/$927| ‘dwod_| 12709 Demozraty-in-
Hriet_kor.pdf Inst secessed | 9072016
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EPTUALISATION
itutional Democracy
v, conetitutional demecracy can be defined as a democracy
en by the provisiens al the constitetion. 1t is a type of demacracy
there are clear limir= of politcal authoritics and the people
the power to clect ropresentatives of their cheice” On the ather
constitutional demovracy 15 nol fusl B povernmenl under a
tetion hul government under a constitution which has the foree
W = supreme, overeiding law (the Constitution), snd which imposes
stations on it

[here are debates as (o the deflinnion of constifjulional demuouracy
e like moest concepls in law, however, lhere are  basic
Saracteristics that are indicative of constitational democracy o wit;
mmtection of basic and fundamental human rights, there must be
Seedom of conscience and expression, there must be justice and the
=fe of law and openness a5 a philosophy of the govemment which
el include free marketplace and freedom of information o all
eorens.” From the foregoing therefore, the presence of above listed
| haracteristics in a system would best confirm if the system is a
gonstitutional democracy or not.

Constitutional democreacy can be organised as follows!

5 Unitary Sysiem: this 1s a svstem where most of or all the
governing power resides in a centralised government and then
delegates authority to subpational units and channels policy
decisions dovm through them for i1'n]':-]|:1'na::nl;u1'innn.'il

= Federal System: Federalism is o system thal unites separate
states within an overarching system in 2 manner as to allow each
of them to still maintain its own fundamenta. political integrity,

Shetp:dwwow sohoo Imattazz comdconstitusional-demaooracy last nocessed

[B02201 T 2008 pm

Mwabueze B., Constityriors! Democracy (v Africa Vol 1 (Ibadem; Spectrum

Books Limited 2003 7

hitpwwa civiced orglrescurcespublications resouree-material s 3%0-

constitutional-demacracy last accesasd 18032017 20501 pin

T Encvelopasdis Britannice Lest Updated 7-20-19%8
hpsswwa britannica com'topic/fedaralism fast accessed |RO32017
20:30pm
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 requires that the basie polivics of the
th fegotiations snd consultations s
- eap share in making ang EX Lt
pe of the characteristics of federalistm are wrillen
poncentrafisation, sreal division of povwer ang
Mee of communication between the Glizens and the
wermment. Some examples of faderalisvm arg Lermany, United
SSie of Americs, Canada, Tndia and Migeria.®
Confederations: Contederation is league of independent states,
which retain full saverclanty, agrees 1o allow 4 central
Eovernment fo perlonn cerldin - functions, bl fhe central
govemment may ool make  lyws apphicable o individusls
withoul the approvel of the mem bet shires.
di  Presidential System: The presicential system js g s¥slem of
gavernment where & head of sovernment 15 alsa hend af staje
and  leads  an cxecurive branch thai |z scparate from  the
legislative hranch,
el Parliamentary Spstem s & system of government in which the
cxeemive derive thedr legitimacy and are accoumable 1o (he
[egislature, such thut che execytive and legislative branches are
intortwined.”
s noteworthy that most politice] orgamisations in e
processes combine above enumersied systoms o have for
instance, Prosidentlal Federzlism ere,

Finally spine of the indices for Tang a constitutiong] demieracy arc
papular sovereimiy, majority mule and minority reghes, limiled
EoveTImEent und institulional and procedural Himiacion on powers that
15

. Checksand balunces,

it.  Separation of poweers

lii, Elections

v, Protection of economic, social and oivil righits angd

v JTustice

R {daied
b, nzrj:-..-'-"t'.-".b"-v.diﬂiumr:,;.mm."I-.lr-::-ws:-::-'purlii|111-:|-.|.eu-;.--ﬁ}-s:|:m
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racy

cracj‘r 1% 8 umversally rocomused wdeal as well vs g soal, winch
Basod on comrmimn vaiues shared by peaples throwghoul the wawrid
“"il{’:. irrespective of cultural, political, socizl and ¢oonomic
nea

According Encyelopacdia Britannicg, domecracy 15 linceaily mic
@ poople. [ois a governmenl o which the suprame power s
m the people and exercised hy them directly or imlicectly
oh a systemn of representation usually invelvieg periodically
fiee elections.

The underlining faciors of democracy 18 1) Power; imespoctive
wmicther it 14 Lthe wse, sharimg, cantrel or transfer of power, or the
soumitahility ol those who wield it and those wlhio seek it and (23
People: just like power ircespective of wha s using. sharing,
wolling or transformng  govermment the cotice activiey  of
ent 15 centred on the peaple therefre cilizens representatives
clected 1o the [ederal, state and Iocal goverment to directly
t the interest of the peaple.

iz definad 93 8 state of tranguillity or quict; & frocdom from
iy ar oppressive thoushis or emoetons, Tis also a2 pact or
seemnenl W end hostilities hetween those wlio have heen al war o
2 sate of enmity.? Peace was also deseribed as 2 condition oy
fruils ol democracy and therefore interdependent to development,
for and observancd of the mwle of law and human
“Althongh peace is usually seen by many as a state of
gaillhty or quiet, peace means dillerent things 1o dillerent people.
capilalist, socialist and fascist scc peace feom  different

Umiversal Pecleraiion of Demecracy, 1997 Arficle 2

{} il

Bezziomni O, et ol, “Democrady: Key Frisgiples, Instiivions and Problems?
P Chvmocradas S Prasedales anad Aelisvemenis 2]
hp_-"wu.".l'_jpu_q_'-:r|__5"J_’1]I"J'p1|':]:.|,':.m|'i|:_|:|1:_-:.“£]I'Z"p{ﬂ'H'ZIE.-"LIZ:Z‘s’_j’ KL '|'|:_||’ Lyl

pecesres] TODTA2008 14:500m

e v merrinmi-webster convdictonary/peace Tagt accesced [RMTI0LG
=0ipm

S Article B




42 Consiitutivna Semocracy Aad The Coneene (F Peoce,
Cwider Ao Cagad Gavermony

perspeetves therefore peace is held in the view of an individugl’s of a
nation’s reality.

Aecurding to Rummel, Peace is the hasic fovgdation of the cuncept
af socizl eontract “therefore it interconneets and overlaps divers social
contructprinciples of balancing of mumal interests, eic. Democratic
peace 15 the pruposition that demacracies are more hesitant to clgage 1n
war and thereby maintain foreign relations; this is a majer propesition
cotmected to the concept of democratic peace, that nations ave likely to
€ooperate with each other and there are more cordisl inlemational
relations where there is democrutic pezce.  Furthermore, peace has been
arguad 10 be an important foree far democracy, It is belicved that
perpetual peace would enly nccur when states have civil constitutions, "
Peace is evidently a part of demucracy as most charscteristics of
constilutinnal democrecy are aimed towards achieving peace. It could
besaid that absence of domocrcy is the absence of peace. Tinally, peace
15 mherently interwoven with democrac ¥

Culture of Peace is a set of values, attimdes, modes of behaviour
and ways of life that reject violence and prevenl contlicts by tackling
their Toot cawses o sobve problems throush dislogue and negotiation
among individuals, groups and nations.'"A nation-state wphalding the
charactersstics of constilutional democracy will strengthen the process of
peace-building, Peace-building are activitics undertaken on the far side
ol conflict 1o reassemble the foundations of peace and provide the tools
for building on those foundations something thar is more than just the
ahsence of war. '

Order
Ihe disposition of things following one after another, a5 in Space Or
lime; succession or sequence: a condition in which each thing is

15, Rumrme] B I, Urderstanding Conflict and War: Vol 5: The Just Prace"
Beverly Hills, CA: Sage Publications,
198 Lhtips:farww howail edw'powerkille TIP.CHAPZ HTM last sccessed
197032017 21:42pm

6, Kant I ‘Perpetunl Peacs: A Philosophical Sketeh’ 1795 Cited in Favl L,
Hoey Democracy Coure Prace? Annual Review Palitical Scisnze 1998 Vol |
28

17 UM Besolutions AR ESS203

18 bttpfwwwunorgfenfpeacebyilding/phso/phun shaml last accesssd
197072016 25:4 fiprn
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seperly dispused with reference to other things and to ts purpose;
methodice]l or harmonious amangement.  Social onder can he
ssplamed to mean a particular set or system of linked social
eroctures, institutions, relations, customs, walues amd practices,
which conserve, maintain and cnforee cerain patlerns ol refating and
sefaving amongst humans. It §s the sbsence ol social chaes or
Seorder, and relers to a stable state of the society i which the
ewisting social order is accepted and maintained by its member. One
wev factor of secial order is the principle of extensiveness. This siales
st the moaore norms, the more important the nomms are o a sacicty,
e ha:tlcr these norms tic and hold logether the social group as z
wholc'®

Cood Government
Governmen! is dsfined by the Meram-Wehster Dictionary as an
srzanisation, machinery or agency through which a ;:u:ulili:ﬂl unit
exercises authority and perfonns functions and whlr.h is usually
chessified according Lo the distribution of power within {12

Governmant and governance have been descrbed as synonyns
= most dictionares, hoth meaning the exercise of authority in an
grg.nusatmn, inslitution or state, (Govermment is therefmc the name
ssaally given to the institution exercising the anthority,*’

% Ioeghu P E. The KPIM af Social Qrder: 4 Season of Soci! Uprisieg (2013)
118 Ttrps:haoks recplecomung books T id=NDEZLEY Phl-
FC&pe=PAl18&1pe—P AT Bidg—the—mere+oorms—ansd -the e T imp o
Ei+the 4 normst ase+to—a—zocione | the | better - these+panme—tietand+hokd | e
pether+the+groupdas tatwhole&source—hl fots = U IxBQwg A A& siz=Mmltm
Bifshllalewvbedh joMIsU&hl=misa=NEvied=00hUKEw] JoZ GMsLLOAK
MK cAKHS D d S8 ARTTDAB# —onepn e =theh 20morc i 20norms b2
2nd Mthe 20mare® 2 Dimportant % 20he % 2 0norms W2 Dare a2 Dioal ol
m-nzl,:r":!-'i.lﬁalUﬂhcﬂfﬁlﬂhﬂmmﬁiﬂ!hm‘aﬂﬂnﬂm%ﬁWb’.ﬁ'hlUdnd%lnhﬂld%E
fnogether ¥ 20the20eroup 20asH 200 o2 Owholed ~falae  last pocessed
A0 1% m

W hopssfwwew poogle com, rgdscarchTg=Whartistgovermmentderlz=
ICICHIMO enNGIEINGSE 5 &0q=What+ is+povammentdings—chrome. 8413
7.4%95j0i8 &soarceid = hromc &ic=UTF-5 Inst acoessed 210772006 16:49pm

20 Caring ¥, L., From Goveroment fo Governance, Tetradacoory Wotes Page 1

mrpe/funpan | un.org/intmdos groups public/documenis sropalmbnog raph-
worldcop-chap! . pulf last accessed 2107CA0LA 15:50pm
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Lraler And Sood Governnizhl

Good government vomes from leaders whe are  educated,
transparent, have a clear poliical philosophy, and are able o
communicate effectively with their constituenls. Gusl government
alse emanates from participatory governance, where the cilizens g
active, aware and engaped in the activitics of the government,
through advocacy and communicates their desires to their leaders ™

CHARACTERISTICS OF GOOD GOVERNANCEY
Accountability

Accountability is a lTundamenial requirement of good sovernance. T
15 also one of the principles of democracy. Government has an
obligation to report. explain and be answerable or the conscgucnecs
ul” decisions 11 has made on behalf of the citizens.

Transparency

Where the people are able to Iollow snd understand the decision-
making proceas of a government, it enahles citizens see how and why
a decision 15 made and also be able o pive appropriale feedback with
reapect o such decigioms,

Rule of Law

Rule of Taw 35 one of the principles of democracy thal is universally
accepled and cxpected of any society that claims o be practising
democracy rrespective of their cultoral, religious and economic
background as where there 15 no rule of law there would not be preace
and social order.

Responsive

Every democratic grvernment 13 expected o be responsive 1o the
needs of the cilizens. The Meomam-Webster Dictionary delines
responsive as ‘reacting in a desired or positive way”. Every society
expects their pavernment 1o produce desired results for the betterment
of their citizenry,

22 httpolhwearw goodgov.nct! last aceessed 2000702006 20:420m
23 htpeSwsew umongenfelobalizsues’governance!  last  secassed 21072016
| f:52pm
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S guitahle and Inclusive

The elected representalive of the people are their “mouth’ in the
povernment just like respunsiveness, a government showid be inclusive
wd equitable, by ensuring that all groups. particularly the maost
walnerable, should have opporunities o paclicipale in the process of
governance through their elected representalives.

¥ fFective and Efficient

Government should implement decisions and follow processes that make
e best use of the available people, resources and Lime Lo ensure the best
scasible resulls (o their citizenry,

Participatory

Seticipatory governancs emdeavours 0 create avenucs for all the
corenry 1o contribute to govemanee by moressing the aumber and
cabibre of people who have access to the government. This also includes
woat gocess and how the access s bad to the govemment, For instance
e government of the day.in Nigeria has tried to intreduce the town hall
mecting process, where the memhbers of the executive sits in a room with
e many citizens as possible to discuss the affurs of the slate.

It can alsn be dome by requesting information from the peneral
seblic, asking for their opinion, giving them the oppomuniny o make
smeommendaticns or, in some cases, be part of the actal decision-
L A b pmcess.H

According w Mrof. Lorne Sossm*, the foundation for good
govermance are; no government authority is unbimited, all legislative
gr=nts of power(s) from other sources, o other words, come with limits,
Toe rule of law dictates not anly thet these boundaries exist, but also that
Sy may he enforced through recourse to the courts.™

BASIC PRINCIPLES OF DEMOCRACY
The basic principles of democracy arc as Abraham Lincoln had
gcfined democracy & government of the people by the people and for

T2 Rpedwww . scodgovernones org e aboul-gond-govemanceswhat-iz-good-
governimee’ last accessed 20072016 [74Tpm

7= Lome Sossin, The Futuee OF Msddmiostranve Law & Good Govemance [n
Migena My 4 Ehupofeww.nials-
mrgeriaorgpub/KEW FRONTIERSLECTLURE2G1 1.pdf last acooszad
2403201 2
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Chidfer Arid Do Government

the people: 25 the people have & nght to a controlling influence over
public decisions and decizion-makers, therefors are in the centre of
povernment #rul governance and should ke treated with equal respect
and as of cqual worlh in the framework of decisions.™ These ané
some of the principles of democracy as identified from The Universal
Declaration of Democracy;

1y Citizens Parlicipation’

2) Exquality/Gender Participation™

3} Peaccand [olilical tolerance

47 Accountability

5) Transparcncy

6) Rewular Free and Fair elections!Accepting results ol clections™
71 Soecial and economic development

%) Separalion of Powers/Checks and Balances

9y Fundamental Tioman Rights

10} Rule of Law

THE PRACITCE AND PROCEDURES OF DEMOCRATIC
GOVERNMENT
Democracy is based on the existence of well-structurcd and wel
functioning instilutions, &s well as on a hody of standands zrd
and on the will of the socicty as a whole, fully conversant with
riahts znd responsibilities™ .
According 10 MGlltthuiEuJI the secret of the En
conslitution was that powers are nol concentrated in the hands of
individual or group and that unless power iz checked betwesn
executive, legislatre and judiciary abuse is inevitable,
There is separation of powers under the Constitution of
Federal Republic of MNigeria, 1999, Seclion 4 of the Consti

26 fhid Toward & Uwiversal Decleration ox Bosic Principles of D
From Principics to Reslisation Pg |

T 11-2111:5.-'.-‘u.-wx-.-.ndl.-:lur,"citizm-ﬁ:utin:ipalicn:n last necessed 102016 20k

2% Fourth World Conference on Women Bejjing Declaration, 1995

19, Inie-national Covenant on Civil znd Political Rights 1966 Aricle 13

10 1/niversal Declaration on [emoecracy 1007 Article &

31, |6E3-1725 and Llespirit de Lo, E748, 11, 46, 7h auoted from Mowoe,
Consiitaional L i Migerda, (Malthouse Press Limued 2008) Py 24
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e exclusively in the National Assembly the legislative powers
o = Federal Republic of Nigeria while Section & of the Constitution
s the executive powers in the President and section Gthereot vests
e rudicial powers of the federation of Nigeria in the Courts 10 which
= section Tlales being the courts established for the Federation, that
= e courts of superior records. No arm of poverment can
eenmately perform the finction donated to and vested in the other
% e Constitution.

Legislature
& iegislature can be defined as a deliberative body of persons, nsually

ersive, who are empowered to make, change, or repeal the laws of a
\smentry or statc; the branch of government having the power 1o maks
s 35 distinguished from the executive =nd judicial branches of
: ent.? The Lesislature is responsible for gauging, collating
et representing the views and needs of the people it is ropresenting
= #e house by articulating their expectations and aspirations in
ermining good govemment and meeting the needs of the people.
* sermore the leaislative power of the Federal Republic of Nigeria
& w==i=d in the Mational Assembly which consists of 2 Senate and a
==- of Representatives”’ While Section 4 subsection (2] 0
—=sowers the National Assembly to make laws for the peace order
e good govemment of the federation or any part with respect Lo
 wemers in the exclusive listOther powers are also set out in the
- gmbcequent cubsections™ including powers Lo make laws in matters Ml
s Concurrent Legislative list in concurrently with the Staie Haouses
| o Assembly’® which was also empowered fo make laws for the
sesce order and government of the State. P Generally the functions of
e legislature are identified as representalive of the people, law
mecngior the betterment of the citizenty and watchdog function over
e government.

= e fwww dictionary.combrowse/legislanire lagt accessed 2ROTNIG
12-00pm

= CFEN 1999 Section 4

= iwd

= Bad subsection (37 and (4]

N Eed (5)

= B subsection [6), (7}
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Prder Aned Gouod Governmiss

Executive

The executive arm 13 thie arm of govetnment responsible for the

authority and in charge of governance of lhe state. In a presidential

gystem, the wecputive powers ol the governiet is vested i the

president.” The powers of the executive melude the cxecution and

maintenance of the Constitution and all laws made by the legislature.
‘The President must make sure that the other Bwo branches of

gavernent does ol override the president. The process of one

branch of govemment aversecing other branches ol government 8

Liown as checks and balances. .

Same of the functions of the executivemcludes:

a} Execution of the constitution and laws made by !.r;gls-latun:*"'-'

by Spending and Hudgnﬂngﬂl

) Megotiating Treaties

d}  War powers and deployment of salidiers”

It iz wortyy of mention Uiat executive POWers arg MOST i PENC
intertwingd with |egislature 33 it appears the legislature will have o
the final approval hefire any such fanstion iz implemented. This iz 8
the spirit of democracy end o uphold the principles of checks
balance.

Judiciary
The Judicial puwers ol the federation are vested the ©
cxtablished for the federstion, beng Courts cslablished suhject Lo
provisions of the Constifution.™ The powers are yested in the su
courts of records as listed in the Constitution Section Bi4) {2 - (k).

The powers and functions of the judiciary as vested in
inelude:

18 Thid3

g, hup:-'-'md;-.mm.'a-;;udcmr."lm‘uucmti-.na—l:u—anuh-:n’r'-g-:wwnma:n:-ﬂ
r:.mpum':hi.li'ﬁna-pmw:r.hn-n'l last accessed J2A72016 [ 7:4Tpm

40, Fhid Subsection (b

41, Ihid Sectiom 162

a2, [Ihid Sestioa 12

4% fhid Section 5 (4) and (30

a4, Ihid &{1), (2
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Powers and sancticns of a courl of law

Latters belween porsons

Matiers between persons and the govermment authonty

. Determination of the civil right and abligation of a persans, with
sscoption to matlers regarding conformity or otherwisc of the
setorities with the provizions of Chapler 2 of the 1999 Constitulion

o= fundamental ohjectives and directive principles of state policy,

aoYe'’

Section 6 also makes an exception on matlers relating to any
snsting law made on or alter 15" January 1966 for deferminming any
e o question as o the compelence of any authority or person Lo
maice any such law.

EVALUATION OF THE CONCEPT OF PEACE, ORDER AND
CO0OD GOYERNMENT

The constitution in Section 4 provides that the National Assembly
wall make laws for the pewce, order and good governance of the
Federation ot any part thereol with respoct to any matler included in
= Exclusive Legislative List. This provision when read together
with the provision of Seclion 5(1) (b) implics the executive function
of enzuring the peace, order and good governance of the federation
= the state (by subsection 5 (2)(k)). Section 11 further provides
ot the National Assembly shall make laws to mainfain and secure
seblic safety and public order and providing mainlaining and
secuning supplies and senvices as may be designated by the National
Assembly as cssentizl supplies and services. TL provides for such
sowers for the House of Assembly of a state but further provides that
= time of war the National Assembly can make law for peace, order
e good povermnance with respect to matters not included in the
Syclusive Legislative List where it is necessary for the defence of the
Sederation. It also gave the National Assembly power to make laws
%or the peace, order and good governance for the House of Assemhbly
where the slate is in a situation that the House of Assembly cannat

&5 Thid (&)




a0 Ceonniiiutional Dasmodeeor Ana The Concepr OF Peace,
Order And Cood Covernent

resume its functions and such laws will have cffect as if 1t wore
enacted by the Housc of Asscmt:gi}'.d"

The Constitution Act 1986 1s the Prancipal formal statement of
Mew Zealsnd’s Constitution. It ended the last remaining association
of Mew Zealand with the British Parliament. Peace Order and Good
Ciovernment was contained in New Zealand Constitution Act of 1947
that the parliament can make law for Peace, Onder and Good
Government sa long as il 35 not inconsistent with the laws of
Englandl.

The Canadian Constitution Act 1867,5cction 91, provides fhat
the federal government has the power “lo make laws for the Peace,
Order and Good Government of Canada™ A sirmlar provision in the
Constitution of the Federa] Republic of Nigeria 1999is Sectiond(2) of
the Constitution.Generally, the debates on Peace, Order and Good
Government i Canada are mostly on the 1ssucs of division of
legizlative powers botween the federal and the provineial levels of
govormment, the pnnciples under which the Canadian Parliament
shounld lcgislatc andthe strategic means by which the federal
government could legislate in matters of provincial jurisdiction etc®
which s nol the [ocus of this paper. Peace, order and good
apvermnment are the constituents of a constitutional democracy and for
peace, otder and good government lo exisl the varous arms of
government must endeavour io uphald the fundamental objectives
and dircctive principles of state policy. Under the 1999 constitution
geclions 13 provides:

"I shall be the duwiy and responsibility of oll organs of government
and all quthorities and persony exercising legislalive, execulive or
Judicial powers to conjorm lo shserve and apply the provisions of
this Chapter of this Constititian ™" Although the 1999 Constitution

46, Section £ (23 (3, 5 (10 (8] onc (2} {h) also Section 11 (17 (3] (4] and e
provise o subsection (43

47, Beynelds W, Peace, Order and Good Govemment, the Caonstitational Cudgel -
httpwwe hcglobeandmail comTeport-on-business'rob-commentzry/ peace-
order-anid-poaei-prernment-the-constinuional-cudgelamicle 42 10106 Inst
acceased ZA0T201040 12:5Tpm

43. That is refoming o the Fundamental Objectives and Directive Principles of
Guate Policy clapler? of the Constitution of the Federal BEepublic of Migeria
Loan,
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sted the powers fo make law for the peave, order and sood
government 10 the Waronal Assembly but 1 iz apparcnt that e
executive 75 to implement the laws the legislature makes while the
gadiciary 15 10 interpret the law thercfore every arm of goveriment is

A o work wowards the peace, order and zood government of
Migeria in the exercise of their functinn.

I he phrase peave, order and goud government 13 tommo in the
constitutions  of  most commonweallh countries. " According 1o
siwahucze, peace, order and goud government s the form of words
=mployed 10 EXpress the plenitade of legislative power in that the
egislature should make laws for the peace ordet and good
govemment of (he country. The phrase docs not delimit the extent of
the power o the purposes for which it is 12 be used in the sense that a
ew must be for peace order and goad government for it to he valid
ngt it is 8 formula for cxpressing the widest plepitude of lepislative
sower exercisable by @ sOVeTEEn legislature.” Also Mowne apined
w=at the phrase implies the fact that in exercise of its powers 10 make
s in relation o the sixty-eight matters n ‘he exclusive legislative
w21 the National Assembly musl be motived by the desire for peace,
seder and government of N igeria.”

Accurate as the Learned Professors are it is my eplnion that the
hrase is basically the principles or an end 1o demaocracy Bs has
—rlier on heen established. Conseguently, the Nutional Assembly
(and certainly the executive and judiciary) in the exercise of their
sunetion should and must indecd be inspired by the principles of
demacracy.

CONCLUSION

Constitutional Demucracy is u system of government in which the
JUPIEME POwETr s vested on the people white the constitution is the
supreme  1aw gunling both the people and their leaders. The

9 (hurpbovn v, Govesor (O Bcho Sroe {2015 LD NWLR (14675257

=y Australion Constitunon 1901 8,51 of the Constitution aronvides for PO
sow Fealond Constitution Act L5947 as prnended 17 May 2005

5], MWwabusze B, Constimtional Democrasy (6 Afvica Vol | ([buclan: Spociman
Fooks Limited 2003 143

s Mewoe K. N Consifienay Las in Mg (Lagoss Wali Towse Press
Limited 200R) 103
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legislature is elected represeniation of the peaple whose functions are
amongst other things representing the intercst ol the poople in
povernment. The interssts of the people may be represented by
making laws, investigations for making new laws or correcting any
defects or omissions or even 1o ¢xpose cormaption, performing
walchdog function over public finance and spending ew in all af
hese the principles of democracy are observed and respected to avaid
anarchy. The exccutive arm of government seems Lo be the most
popular arm of government, as il is what comes to mimkl when
povernment is mentioned, It is expected of 1t Lo be scen upholding
and implementing the laws made by the legislature of the naticn anil
ter ensure good governmenl.

Constilutional democracy and the congept of peace, order and
pood povernment are intertwimed and cannol be scparsted because
every idenlogy or principle that makes & government a comstitutional
democracy are principles thal promoeles peace, order and s
gavernment,




COMBATING PUBLIC PROCUREMENT FRAUD [N
NIGERIA: AN ANALYSIS OF THE LAW, ETHICAL
PRACTICES AND DUE PROCESS MECHANISM
By

Bamson, Tamunocne Jones

Abstract

The paper examines " Combating Public Procwresent Frood in Nigeria: An
Anglysis of Law, Ethical Proctices and Due Frocess Meeiaimeizm . The
sy adopied the explorative research design, The siwdy gave aceount of
B wocd and cffective procurement svsten deveid of frawd is esseatial for
pood governance and wotionad development. This s becoe, pdlic goods
ond services cwn Be enjoyed by all clizens when corngnt and frawdileit
practices in procurement are eliningied. The paper conclides that esdical
mructices and due process mechaniems are appropricie approdeles of anti-
cowruption policies that showld be bucked with legel provisions jor the
promotion af good povernaace and the ediminarion of frawd fn public
grocuremen! i vrdar to achieve value for money. This is becauge, [t s very
wital for oreanizations ta foromdate and mglement aatl-corvuption policies
a order to eliminate frowd e public procurement. The eroanizeions should
comduct procurement functions in compliance with the enii-frawd laws af
she public procurement system in Nigerio as owell as the African
Develognant Bank and the World Bank in the regulations of public
srocurament sysiems. The siudy recommended that the legal profession s
professional etfical code o effectively carry opf public pracuremest in
argunizations. Therefore, legal praciiticrers showld be given appoiniments
por carry oud public procwrément duties in order To goiieve sed ofyactbaes, o
addition, the application af due process showld be foilowad by legal
praciitioners in arder fo gohiev: Iegrity, ransparency and goootri iy
in public procyrement. Lasely, the Nigeria Bar Association (NBA) shauld be
£ key stokehalder in the crusode for the elimination of frosds in pullic
srocurement. This is because of the number of lepal Jwoinovies it
custodians of faw in the membership of the NBA and the availability of the
anti-corruption wiit in the NBA.

KEYWORDS, Dwe Frocess Mechanizm,  Ehical Practices, FPublic
Procurement Fravd, the Law




34 Cramfiifng Pudilic: Prosweioned Froased fn Nigoeia: da .-'1'-'J.'.||'::l'-:-'-".': Ch e
L Erlreal Frocrtvcers And Doe Proces: Meclaism

INTRODECTTONMN

The violation of procurcment rulcs by public officials m-charpe of
public procurement remains one af the mam sources of procunement
irreaulariies and [raud im T‘{if_r_l:riu.' The definitive aim of public
privcurement is o efficiently spend pubhic moncy ina proper mannse 0
as o reahize best valus tor money .~ Cansequently, ziven the economic
significance of public procurement in a developing country as Nigeria,
the prevention aud control of lrawdolent practices i pubhic procurcment
theough effective amplementation of the leyal requirements, cothical
pracuces and due process mechanisms of pubbc procurcment are very
vital. This s becavse, fraud and conuption has cavsed hupe wastages of
puklic finance and gress harm o the eeanomy. Thus, the paper miends
o examing “Combating Public Procurement Frand m Nigerns: An
Analysis of Law, Cthical Practices and T Process Mechanism,™ The
paper i divided mio ten sections. The first section provides the
mtroduction, The second scotion cxplained the desideration Tor public
procurement duc process, The third scetion discussed the causes of lrauwd
in the Toblic Procurement Systers of NMigeria. The fourth section bnefly
exposed the theoretical framework of frand, The fifth scction discussad
the cmpirical evidenee on the ills of fraud in public procurement. The
sixth section explained the reseavch methodulogy adopled for the paper,
The seventh section expluned an analysis of the law for public
procuremenl. The eighth section gave highlights on the analvsis of
ethical practices for public procurcment, The ninth section pave an
analvsis of due process mechanism for public procurement, and the last
section provided the conclusion.

TIE DESIDERATION FOR PUBLIC PROCUREEMENT DUE
PROCESS

Pubhe procurcment controls over 70 percent of a nation’s budgetary
eslimates,” Consequently, those handbing the public procurement

. Briggs and Bamsor T.J, Value for Money ol Anli-Proceremsnt Fraud
Management of Companizs i Rivers Srare; Toursal of Management
Entrepreneurizl Development. Val. 3, No2. pp.21-35: X103
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Smctions in public offices must show some form ol intearity,
wcountability and transparency in dealing with 1l. This is bocanse,
public procurement i5 very vulnerable to cormuption crime. A public

wScer is 3 symhol of any civil society.”

Thus, sny socicty that saerifices the issue of public pracurement

= the care of fraudulent and corrupl people who do not exhibi
eiical responsibility o eschew corruption crime 1s doomed to Tl
Crme 6 a behavioral and lepsl phenomenon. Tn the legal parfance,
Sferent classes of crime exist. These are ordinary crime and
wenomic crime.” Managing erime, especially cconomic erime in the
wecicty is the business of government and the prganized povate
wector. Fraud is a lorm of coonomic erime, Frauwd is detrimental Lo the
Sevclopment of any pation,” Thus, the Nigerian governmen! has taken
o= to fight frzud mothe country by estahlishing anli-carruption
itutions” The essence of this is to proteet business, includmy
—eocurement, Typically, the government established the Tedgel
Monitoring and Price Intelligence Unit (BMPTU) an institulion with
S specific mandates 1o promote  Gansparency in  financial
—meactions and the government procurement system through the

weation ol due process mechanism.”
The fundamental idea of this paper is that, from a public pohicy

sod process perspective, the povernment asnd privite  sectors
emtributes to naronal development whenever effective procurement
svstem, which is devoid of frand, are practiced. A pood public
seocurcment system is of immense benefit to the citizens of any
eountry. Conscquently, it is essential for institutions  and

- |
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aja; S.A., & Okwandu, G.A. Understanding  Business  Managemncnt:
Trtights and Critical Issues (Port Harcourt: Pear] Publishers, 20061, pp. L34)
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Adeyemi, (LG, “The Myth or Cultwr:l Differentiation in Law Enforcement
Sysiem in Aftica”, Journal of Soctal todies, Yol 43, Moo 90 (1R g
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organizations to cstablish rules and proccdurcs that will promote
good governance by miving high prionty to the laws of the land and
principles such ax tramsparency, accountablity, ethical practices and
due process mechanism in their procurement sysems.

Cne ol the legal control over businesses - be it procurement is o
protect investors and the general public against sharp practices and
fraud." Laws provide rules of conducts that will promote 8 common
ol i the Hu:itly-”r""L Frawd 15 a fmawdulent act. The acl of frsod
cuuses a lot of breach of trust. Any lorm of breach is central wo the
breaking of rules and regulations. The breach of & law 15 subject o
social penaltics, Consequently, when public laws are violaed, it s
comsidered & crime against Hli.i'l'-'iE[}'-u

There 15 Crmanal Code in Nigena which controls how people
and imstilubions praciice their professions and carry out activites in
order to prevent sharp and unwholcsome practices. Specifically, the
criminal codes provide punitive measures mimed at preventing the
institutionalization of criminal behaviors in the society, Traud is an
intentional misrepreseniation of material existing facl made by one
persamn 1o another with knowledee ol its [alsity and for the porpose of
inducing the other person to act, and upon which the other person
relies with resulting injury or damage. Fraud in public procurcment,
has caused a lot of political, ecconomic and social problems
Migeria, These problems have also given the judicial system and legal
profession a lol of worry o the counlry hecause the punitive
measures given o the culprits do not reflect the depree of crime
comuniitted. Procurement fravd in MNigena has beoen pracrically
instifutionalized as the foundation of governance.™'™  Public
procurcment fraud occurs when public office holders” demand for 10
percent kickback or more of any contract sum before contracts are
appmv'ed.”{"“ lon addition, fraud in public procurcment, occur when
there 15 conflict of intcrest, bribery, demand for gifts. nepotism,

1" Ji;dj_.ﬂl & Dkwanilu, -I']_l'.l- i ak 1500,

11 fhidar 150

12 Thid. az 78

13 Jaja, & OQkwandu. Op. i, at 136

14 MNwachukwu, C.C. Mapapement: Theory and Practice Bevised Edition
(Ohmicshe: Africana First  Poblishers Limeted, 20060, pp. 18
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Svoritism and cthnic or tribal sentiments in the award of contracis.
%= most cascs, no cenlracls are adwvertised on notice hoard ol
srzanizations or national dailics. In some cases, the jobs are already
swarded 1o the cromics of the public ofTice holders before they are
siveriised to the public, Thus, with these developments, due provess
soficies arc not followed, More so, the people awarded the contracts
eould not cxccute the jobs given to them as a resull of the "10
percent”, they have earlier given to those who awarded the contracts
w them. Consequently, this leads to the execution of poor jobs or the
sapply of substandard goods or the outright abandonment of projects.
% < worrisome {o note that fraud, mainly in public procurement has
sade Nigeria o be classified by Tr:—m*-.pdr-:nt:r [mternational as onc of
s highly corrapt countrics m the world. " Thus, the need to combal
S=ud in procurement is very imporiant 5o as to promote value for
money, and cnsire the development of the country by minimizing the
Suwee financial losses the country suffers as a result of fraud. Henee, it
= wery vital for public procurcment systems to be strengthened with
sovernance reforms so as to promote better public sector performance
scross Nigeria. This can better he attained by having officials who
caa manage public finances through the application of “due process™.

Practically, whenever due process 15 not followed in public
srocurement, it invariably means the procurement process is not i
sempliance with the best pra-;:tict:.'s-l'" The Due Process” Policy s a
mansparent, efficient, and effective mechanism which can deliver
salve {or moncy in public finance budgeting and expenditure,
Eowever, a lot of corporate and government officials have not shown
samsparcney in the award of contracts. In mast cases, contract costs
e inflated, c!nsai discretionary and well-designed for the abuse of
pebliic offices."”

Consequently, the key officials use their positions and powers to
secumulate wealth unjustly without any commitment of loyalty to their

ES Mhid at 13
¥ Jaja & Okwandu Op, Cirat 137
IT  Mwachukwu' Op, Cirat 13
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erganizations i urider to fight fraud. These challenges are also contral
the non-adherence ta ethical principles of pood procurenent svstem and
procedures. Filics is the moral values of human conduct and the rules
that govern the way peaple should behave. Each prafession las its own
ethics that define the comreet way of behaving ¥

Fhus, legal profzssion is a sacred one that areictly adheres Lo
principles, rules and regulations that can promote truth, faimess and
equity. The legal profession reflects the mimror of the SOCICty i lermy of
mamlainmg probily, onder, justice, substance protection, transparency,
accountahility and hope, Thus, it is very vital for peaple who can cxhibit
these qualities 1o handle public procurement o Nigeria. It is very
detnmental o use quacks o excoute any PrOCURSMEnL activity in any
organizalion, This is because a lot of Gasncial wastayes could ocour,
Hence tue professionalism from legal pracliioners s requircd 10
execute public procurement functions, Legal practitioners heve cthical
principles that reveals the moral nomms which husiness muost strive to
implement legally and professionally. The application of pood moral
and prodessiomal conducts by lawyers in public procurement is central 1o
the abservation of all the due process mechanisms that pubhc officials
must steictly llow in the award of contracts, ™

However, non-compliance with comorate ethical principles and due
process mechanisms approved by the sovernment has heen identificd as
the major canses of Faud in public procurement

THE CAUSES OF FRAUD IN THE PUBLIC PROCUREMENT

SYSTEM OF NIGERLA

The erime of fraud is an antithesis of development. Corrupt habits
have made Nigeria o lose a lot in lerms of fAnancia] resources. In
2014, Nigeria was ranked 136" out of 175 countries of the world
surveyed by Transparency Intemational. This position was due fo the
2% Corruption  Perception  Index {CPT} as classifed by
Transparency International. More so, any couilry with a CPT that is
Below 30% 15 catcgorized as a highly comupt l:-:lunlrr'.-'-zl Most corrupt

IR fhid at 1§

19 Iajo & Odowande, Op. Cir, ar, 137

20 g e 137

21 Coruption TPerception  Index (CPD a3 classified by Transparcnoy
Intervational, 2004
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Babits occur in the sres of procurement, A procurement fraud is
sy fraudulent aol relating to the purchase ol poods, services or
works, Fraud in public procurcment comes in the form of bribery,
gost oF labor r'ﬁ'-'-ft!"lJ'Ei.ng defective p-'i-:mg, supplying ol sealed
defoctive parls, pn.,n:' fining, bid rigging, confhol ol inlerest and

seoduct substiution. ™ In Migeria, there is lack ol transparency and
Gagrant abuse of procedures for public contracis. With these
sroblems, billions of Naira gees down the drain, which could have
been uscd to provide goods amd services for the welfare of the
sitizons. = Proving frand is very difficule. A lor of resources are spent
so investigate fraud. Thus, the govermment of Migeria in irs wizdom,
set up relovant snti-corruption institutions t fizht frand for the good
of the genoeral public so a5 1 prevenl economic crimes and commuplion
for the promation of good governance. The anti-corruption agencies
enforee the laws against frawdulent practices perpetualed by officials
of government and the private scerors,”

In spite of the presence of the anti-corruption bodics, most
Nigerians see public procurement us either administrative minubiae,
or 2 hothed of lvaud and comruplion. As a result, they either il o
sush for increased safeguands in the policies amd  procedures
governing bid and awand of contracts. The eri ol he malter now 15,
wre due process policies sheyed in the public procurement system of
Migeriat Can ethical practices combat fraud in public procurement?

77 Combating Corruprion in governmend. Regricved on July 27, 20157 at: hip;
P elin org e Staolhon Sdocs Sgoverndearmuprinn. kimi

25 Olanivian, K. How corrupt is Migeria? The Guardian,. Vo. 31, M, 13,164,
Tuesday Tanuary 13, 200%, pp. ]"-'

24 African Development  Bank. Summary of Literstore on Fraud and
Corruplion in Puble Procuramendt.
Retrieved un Julv 27, 2015; at: hup:/fwww, afdh.org!
fileadietinsiplnads afd Document =
Procurenens Project-
relared Frocurement Summary_of_Lircrature on Praed_and_Cormopeon_in
_T'ublic Procurement, gl
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Have criminal codes punitive measures to prevent and contral Traud
in Migeria’s public procurcment system?

THEORETICAL FRAMEWORK

The theory underpinning this paper is the fraud triangle element. The
fiaud tiangle element has been a phenomenon that exposes why
cormupt and frawdulent activities are comccived by officials in
organizations. © The fraud triangle reveals how fraud is perceived
and carried out by poople or officials in organications. The fraud
triangle 15 a structure that i= implemented within the analysis of fraud
and it has three components, which are opportumity, raticnzhzation,
amil pressure that depicts the reasons behind the causes of frawd in
OTEANTZALINS.

Mostly, instances of fraud and corruption in the procurement
cycle are not casy to detect, prove or prosceute, They are often dealt
with internally, and implicated employees are allowed to “resign®,
with their reputations intact. During a normal business eyele, a high-
risk fraud environment is typified by pressure, rationalization and
apportunity.

The fraud trizngle elements are the recipes of any type of frand.
Fraud causes a lol of damapge. [t erodes financial and monctary
resources, damages corporate and counitics Teputations and causes
the loss of trust from investors, customers, suppliers and internationgl
donors Fraud triansle studies emberzlers. Embezzlers are frandulent
peaple whe siphen resources pul in their care for their personal use,
Fraud can take place in one or two forms, which arc ecither
defalcations or :nzmi;‘.nu!ata’-;:nns_:T

The nced for 4 good procurcment system is central o the fight
apainst frand. In Nigeria, the issue of professionalism in procurement
has been relegatled w the backeround as quacks are highly utilized to
perform procurement and other related functions n organizations.

25  Hriggs, v, & Bamsan, T, 1.. "Frawd Triangle Elements and White Collur
Crime  Among Civil Scrvencs o Rivers State”™]  Tremd  Jouroad af
Manazcment and Social Sciences, Vol 5, Ko, 1., (2012), pp. 5275
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EMPIRICAL EVIDENCE
Procurement fraud 15 any farm of deception which 1% ntended to
—Suence any phase or stage of the procurement lifecycle for the
gupose ol fFrandulently achicving financial gain or cause a loss,
Frocurement fraud can be cominitied by contractars af sub-
sontractors extermal 1o the orpanization, as well as officials within an
srganization. N gudies by the KFMGU's Forensic professionals
dentified  that frand have caused  oreat underdevelopment to
coumtries.
In 2009, a research in the United State of America, carried out by
e KPMG found out thal of the respondents surveyed, O3%
perceived fraud #s a significant risk in their industey; while 3204
that fraud will conlinue 10 -ncrease. The rosearch also found
&t 31% agrecd that the most significant risk of fraud is bribery,
sorruption, market rigging, andor conflicts of interest, The Us
gervev noted that this perception is more predominant in government
i healthcare industries with a 39%, which is more than consumer
sarkets with 2 21%, while, information, communication, and

= Blizs, G. Fraud Facts: The Fraud Triangle- 4 ool 10 aceess risk of fraud.
An Aricle of My Daily Record (Friday, July &, an127, Reteleved on July
26, 2015; from: hlrp:-'ﬁmydailj'rmurd-nmmiﬁauﬂ.-fw:ﬁrﬂte-ﬁuu-:i— wriangle-

:-:uul.-tu-u.ﬁnm&-—ﬁsk-nf—t’raud iz leivEapop.

o [kd 8t © hup*.h'mydail:,rn:-:nrd-mmffraud-fo.-:ts-m-fraud-trlangle-a-ml-m-

sssess-Tisk-of-frawd I¥inzz2elyBIps

Deloitte  Preventing procurement frawd and Corruption, October 2014.

etrieved on July 27, 2015

fpmn:http:.'m-n.lwz.-m:luh:e.v:umn'mntcnt-'dauu'ﬁr:lui:m.'zaJ'Duwmms.'ﬁsk-'z

hJPmming_pmmﬂlﬂﬂt_fmud_Hlﬂlﬂll.pdf
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entertainment has 15%; bul an admitted prevalence of fraud within
15% of companies is not something to ipnore, the KPMG noted in the
US.™ In 2008, a survey on frawd camied out by the KPMG in
Australia and New Zealand, found out that there is a significant
inerease in the occurrence of fraud, where 452 of respondents 1o that
survey, had expericnced al feast one fraud during the sUrvey period,
When reported. the average Iosses amounted 1o AUDST million ™
Similarly, a study in 2010, conducted by the KPMG in India, also
noted a rise in the prevulence of fraud, especiallv in the area of
supply chain frand and procurement functions. seventy-five percent
of respondents o that survey awreed that fraud in corporate India s
on the risc. More so, the respondents from the real estate and
industrial markets industries identified the procurement process g5 the
mast vulnerahle to fraud, 57% and 39% of the time respectively

In the UK, some frauds in procurement, which are difficull to
detect oceurs, These fraudulent practices include: Supplier ‘cantels’
and ‘cover pricing’, Price Fixing, Bogus invaicing on existing
supplier contract, and False invoicing. These fraudulent acts in
procurement had caused a lot of financial losses in the UK's
economy. - In fact, fraud and corTuption in procurement arc
currently global problems. %%
The 2007 African Peer Review Mechaniss Report noted that in
Uganda, corruption and fraud led to the loss of USD 258.6 million
annually, In the Assessment of the country’s Auditor General,

31 Nartional Fraud Authority. Procurement Fraod In the Public Sector, Dorober
2001, Retrieved on July 27, 2013, from: hitps:/dwww, gov_uk/government
‘uploads /system fuploads ‘mtachment _data Aile /118460 /pEcURETIER-
froud-public-sector pdf

33 fbid ar: heepediwwew kpmg, commicalen/topics fat-risk-
magazm:-'pages."pmuurmﬂn[-f:audmrf-ynu-prepamd.aspx

34 fbid at: hiep:/fwww. kpmg.com/calen'topics fat-piske
rnagaalne.fpagcg-'pm:urern:m-fraud~are~ynu-pr:pa:ed.aspx

35  KPMG. Op. Cit. at: hetg: /owww kpmg, com/calenftopics‘at-risk-
magazing/pages/procurement-fraud-

Arg=you -prepired. aspx

36 fbid av hup:ffwww kpmg com/calenstopics/at-risk-
Magazine/pages/procurement-feaud-are-you
-prepired . aspx
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procurcment aceounts for 70 percent of public spet nding of which
an estimated 20 percent is lost via corruption™, The World Bank
identifies  that procurcment fraud and cor mpm:-u. in  puhlic
procurement alone have wasted over 51.5 trillion, ** Procurement is a
particularly high risk area in terms of fraud. Tt is imporant that
corporate officials are aware of procurement frewd risks and able to
recognize and repart potentially fraudulent activily.

Procurement fraud can take a number of forms: collusien
between procurer and supplier; collusion between supphiers; procurer
acting alone, for example, creating a fictitious supplier with payments
w0 their own bank account, or spending money for private gain, and
external fraudster acting alope, for example, purporting to be a
genuine s.u;.pli-:r in order to arrange payments to their own bank
sccount. MNigeria is a developing nation. The main duty of
governance from the country’s constitution is to promote good
zovernance. Effective good govermance can be used to prevent the
devastating effect of corruption on poot Nigerians, *

Public procurement fraud costs the Nigerian govemment
millions every vear, money that could have been spent on delivering
sarvices, The act of fraud has made few officials in positions of trst
w0 get an unfair advantage to embezzle public resources to the
detriment of millions of people. In Nigeria, a lot of organizations
have rules and regulations that govern their operations.

i
e |

Mational Fravd Awthority.Op. Cit . Seg hnps:/fwww govuk/governoment
fuploads ‘gystem fuploads
fattachment_data/file/ 118480/ procurement-fraed-public-sector. pdf
3%  Kalubanga, M., Kakwezi, P & Kayiise, D. “The effects of (raudulent
procuremsnt pragtices on pehlic
procurernent  performance”.  Imternational Journal of Business and
Behavioral Sciences ¥ol. 3, Ne.l;
January, (2013), pp. 17. Retrieved on July 28, 2013, from:
heep: /feprenet com/uploads/archive/[TBBS_12
-1193.pdf
39 Olaniyan, Og. Clrat 17
40 fbida 17
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Similarly, there are anti-corruption regulations and ageneies such

as the Public Procurement Act, Criminal Code, the Economic and
Financial Crimes Commission (EFCC), Independent Cormuption
Practices and rolated offences Commission (ICPC), the Buduct
Momitoring and Price TIntelligence Tnit (BMPIU) and Pubfic
Frocurement Burcau (FPB) which repulates and controls the
processes of doing businesses and other financial transactions in
order to reduce fraud, especially in Public Procurement, *'
However, comuption has continued to thrve, Fraud causes the loss of
carporate resources, 50 many Alrican countries have wasted 2.7
billion TS Dollars in revenue as a result of fraud. Nigeria alone
accounts for the second highest rate of fraud i Africa out of 23
countries surveyved by the KPMG Africa in 201 >

RESEARCH METHODOLOGY

The study used literature review amd empirical literature to expose
real-life problems. The essence is to give an explorative research
design in order to describe perceived problems so as to proffer
appropriate selutions to correct the problems, Tymeally, documentary
sources (documents published by the Bureau for Public Progurement
(BPFP), the Economic and Finance Commission (EFCC), the
Independent Comuption Practices and related offences Commission
{ICPC), the Budget Monitoring and Price Intzlligence Unit (BMPIU,
the Institute of Chartered Accountants of Nigeria (ICAN), the
Chartered Institute  of Purchasing and Supply Management of
Migena (CIPSMN)  and the comments of many scholars were
provided in details regarding the current strategies on the functions of
anti-corruption agencies in Nigeria.

In addition, information collected from  existing  sources
(secondary data) which includes books, academic journals, current
media reports, bulletins, intermet articles and Government Acts and
policies were used in this study. The documentary sources were
scrutinized and analyzed to get the viewpoints of different authors on

41 Jaju & Okwandu, Op, O, of, 137

42 KPMG. Op O ac bop:Swew kpmg.comdca‘enfiopis/a-risk-
magzinepages/procurement-fraud-
dre=you -prepared asps
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Wi and cormuption, how W effectively manage and control
sention and will also enahle the researcher to formulate an overall
@escription of the casc that wus studied.

ANALYSIS OF THE LAW AND PUBLIC PROCUREMENT
Twe procurcment busingss has laws catcgorized under business of
emmercial law. The business law deals with a lot of subjects such as
emaracts, agencies, sales of proporty. negeliable mstruments, sales of
| geods, loase, hire purchase, buying merchandise, and many tmore.
Al these busmess iransactions that can be handled by lawvers who
Save the knowledge of the law in relution 1o progurencnl.

practically, the Federal Ciovernment of Nigena st up the
gmiependent  Corrupl Practices and  Other  Related  Offfences
Cemmission (TCPC) in 2000 to eliminate corruption and regulate
eomtracts and public procurcment related frauds. The [CPC Act
geowides that any Public Officer who, in the coursc of his ofticial
Sunies, inflates the price of any goods or service above the prevailing
ket price or professional standards, shall be guilty of an offence
%+ the provision of the Act and he lmhle on conviction 1o
smprisonment for a term of seven (T) vears and a fine of one millicn
M. ©

Similarly, the Public Procurcment Act of 2007 in Nigena,
Sefines and sets out the mechanism fur combating corruption i
peblic procurement, including the legal rules and regulations as well
= e guiding principles of the wity, who, when, what and how of
swtlic procurement of goods, works and services, disposal of public
groperty and management of public funds. Alse, the Public
Feacurement Act highlights the guidelines for the award of contracts

5 Okooe, OV Legal Aspect of Business (Port Harcourt: Claxton and
Derrick Limited, 20017, pp. 14.

i an 84

The Independent Corrupl Practices and Ortner Belzted Offences Commission
CPC Act of 2000, at: sestion 21, sub-sectiuns 4 and 3

ok
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and services, but a fot of questions, misconeptions,  doubis,
criticisms and cynicism have trailed its implementation, *

Furthermuore, there is the Criminal Code which alsa makes
provisioms for the climination of fraudulent practices by imposing
various degrees of punitive measures on people who are invalved in
illegal and commupt practices capable of defrauding, The penal code,
also contains televant provisions such as, correption and abuse af
alfice, amongst others.

ANALYSIS OF ETHICAL PRACTICES FOR PUBLIC
FROCUREMENT

Ethics 1s related to law. Good conduet and ethical vesponsibility is the
watchword of lawwers. Fthics must he applied by legal practitioners
m order to fight cormuption. Ethics depicts the behavior und
vonscience of legal luminaries’ and it enshles them to MANAEE any
aflice of trust with high maral standards and principles.*” "7 [ egal
practifioners are not willing to throw away their hard-eamed
reputation as a result of non-complisnce with ethical principles. This
15 because, any uncthical act may he unlawful and may violate 3
moaral standard in the discharge of dutics. Both law and ethics ieal
with rules of right and wrong. Laws can he cnlorced; whereas ethics
cunnat, ¥ The lawyer exhibits workplace ethical principles in order
to be of good conduct at all times. Tyvpicall ¥, ethies is the science of
conduct, Ethics is the science relating fo moral action and one’s value
system_.dg It invelves learning what is right and doing the right
thing.™ Ethics is the scicnce relating to moral action and one's value

46 Briggs & Bamson, ol e 30

47 laja, 5.4, & Okwandu, G.A., ap. oir . pp. 150

48 fBid ar 150

4% Ladan, M. T. "The Role of Lawin Combating  Public Procurement
Corruption in Nigeria™, Being a Presenmtion made af the Second Phase of
fational Sensitization and Enlightenment Programme on ihe
Prbilic Procurerent Act 2007 for North-West Fone of Migerin Organized by
the Bureau of Public Peocurement, the Presidency, Due Provess Office,
Abuja m Collabortion with CTSLAC, Abwga, Held Ax
Commiand Guest House, Kaduia, 10¢h Seprernber, 2008, pp.2

o Ofurm, C0 & Opboona, G, N, Aceounting  Tnformation Syslems: A
Functiongl Approach {(Owerri
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Ethics deals with what it takes 1o be a good person by the
svance of deal societal norms, practices and rules that gavern
Bmit conducts. '

& good procurement system can be achieved when professional
e are adhered o by public procurenient experts. ™ In the
mess enviranment, there are fots of ethical principles that must be
ed for business o achieve commeon pood. These principles
respect for persons, au.h;-nl;:-rnj,-', frecdom, beneficence,
% harm to others, wveracity, justice, right, fidelity and
gentialily. S Oher core moral values are honesty, mtn’:g.u[].-r,
methiness, respect, reTnnmbﬂrt} Justice and faimess, caring,
wartue and ciTizensJup

Slmim'h other identificd professional ethical standards include
v, confidentiality, truseworthiness, integrity, objectivily,
ce and competence,  These eﬂucal values are cffective
spdes that can promale goiwl povernance. Public Procurement is
Sesiness activity directed at acquiring, purchasing, huving,
or the use of any other legal mieans to obtain materials,
cquipment and scrvices (hasic Elrru:mln:a. and infrastructure)
welfare and benefit of the citizenry.

!‘h:l';m‘r!rnerll lunctions in Migeria cover the whale gamut of the
component of the national or state government budget, 7
erodes the finances and resources of countries and
mions, [t occurs as a dishonest act that is carried out with the
on 1o steal and embezzle funds or property of one party by

Bem Publications, 2008} pp. 564

M 364

Bmds, CC. Muerials Munagement and  Procerement:  Conceprs,
Secteagues and Practices (Owerri; Odesas  Educstional Books Niperia
Bablichers, 2004}, pp. 22

B

e, & Dpboona, Jp. Cir at 365

Sem & Ofcowandu,, oo Cif.oat. 63

a6l
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anather party for unlawful enrichment.™ As a point of fact, fraud is
inzsidious and can have seriowsly debilitating  consequences  for
businesses  and  commumties. Consequently, in ovder o save
corporate cost and prevent wastages that eould arise thom fraudulent
procurement practices, the application of due process mechanism s
reguired. Due process is the procedure and rules of the confract
awarding proccss, " The due process 15 @ mechanism used 1o cerlily
public funding on projects that have complied with the proper project
implermentalion process.

ANALYSIS OF DUE PROCESS MECHANISM FOR PUBLIC
PROCUREMENT
The due progess mechamsm 15 an appeoach for achieving value for
maney. The application and implementation of duc process
mechanism has enabled the Federal Govermment to make hoge
savings cstimated in hundreds of malhons of TS Dollars, * Due
Process 1s a systematic approach used in povernmental activitias and
businesses  to  encourage  open,  economical  and  transparent
contracting process that are devoid of favoritism and corruptible
tendencies. The essence of this is to ensure that rles and procedurcs
for procurement are made in such a way as to be implementable and
enforceable, ™

Practically, the lawyer is ofte who has been trained on the due
process of law, So, lawyers have the vision or mission of the “due
Process”™ for carrying out pood management of public mency and
asgets to reduce corruption, improve system planning and project
preparation work to achicve accuracy of costing, cost-benefit analvsis
and prioritization in deciding the spending pattern and plan for any
given year. Also, due process can bring about improved fiscal
management through more cffective cxpenditure management,
institutions, processes and control mechanisms which can be

L
o

Hwichukwn, Op, Cig, o219

ﬂ['unnn, S ﬂgl_‘“'_lﬁl'ﬂ., l:-.|'51 i, at 365

It e, O, At B

Muiah, T.. Consaleants, Coneraceors and Due Process, The Tide, Thursday,
March 3, 20061, pp. 19

fhig. at. 1%
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sted by Tawwers, Apert from more aplamal resoutce allocation
duc process mechanism, lawyers have the ahility to make
! to achicve public policy objectives through enhanced
ficalion of laws and palicies that can guarantee good decision
g Essentinlly, Public procurement is 1he process by which
nents huy goods, services, aml works for the public.
ment is gmugml inlo throe catepories such us civil works;
- andl serviecs.

Alse, Public procurcment lakes the form of  contrets,
sesultancy, supplies. works and project execution. The “project
' * geperally consisls of three hroad phascs, each of which
ins & number of s@ages: They are; Pre-Tendering Phase:
rng Phase; and Post-Tendering Phase,  Becauses, el these
Soes e procurernent-related, the term “procurement cycle™ aften
serresponds to the entire project cyele.

To autline the maost common manilestations of corruption and
Saed within the project eyele, emphasis is made w examine the

ment cvele, namely; Tdentification of Needs, Project
Seeparation, Bidding and Contract Award, Contract Implementation
ed Contract Supervision. " The Due Process mechamism was
somceived among pther things 1o bring sanity 1o public procurcment
‘ewstem in the country, through the attanment of these performance
segets; ensuring sustainable participation by reputable, compelent
== reliahle contractors; settlement of contracl price at near marginal
cost: fuith by tenders in the tendering mechanism and vaiue for
soney in projects exccution and delivery. &

Due process involves six basic processes and they are:
advertisement  reguirernient,  prequalification process and ecritera,
svitation o tender, opening of tender, the bid evaluation process and
Setermination of winning bid. ® The advert guideling for contracts is

&5 Briggs. & Bamson, Op. Cir i 22 Lt
&4  Ihunds, Op. Cir, aL 6 ot

& Mniok, 0o, Citac 19, e b
& Mniob, Op, Cirat 19 cawt min 2bid wil fe

A0 astgrey parkl EPTELA Y 14 |
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categorized into two: those below & 10 million and those above & 10
million, For the contracts below & 10 million, their adverts arc placed
on the notice boards of the procuning entities; whereas, those above M
10 million are advertised in at least two national dailies or
eovernment gazette with a call for pre-qualification of contracts, A
Request for Pre-Qualification is wsed for pre-qualification of
supplicrs and contractors to assess their cxperience, gualifications and
resources prior to 4 formal competitive process, The prequalification
process and critena 15 the elimination stage of would be contractors,
After this process, the qualified contractors are moved to the next
stage of the contracting process, Essentially, the would-be contractors
are screened in ling with the provision of the following: cvidence of
mcorporation or registration of business name, registration with the
federal ministry of works or other povernmental apencies at the stale
of local government levels in relevant categories, evidence of
company audited accounts for throe years, cvidence of financial
capability and banking support, expenence! technical qualification
and expenences of key personnel, similar projects exccuted and
evidence of knowledge of the industry, equipment and technology
capacity, annual tumover, evidence of local comtent policy and
corporate sccial responsibality policy, An invitation o tender is a
formal invitation to make an offer for the supply of goods or services.
It consists of the steps initiated in a competitive tendering process in
which qualified suppliers or contractors are invited to submit sealed
bids for various types of procurement contracts during a specified
timeframe of six wecks.

Typically, in response to an invitation to tender, invited tenders
will submit their tender, which will include their price for supplying
the goods or scrvices along with proposals for how the clients’
requirements will be satisfied. Afler tenders have boen received in
line with the standards of the procuring catity, they arc opened. The
opening of tenders is witnessed by the bidders and members of the
civil society. A practical feature of open tendering is that, as soon as
all the bids are received, all the bids are opened and evaluated
publicly. This process ensures transparency and increuses the
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Skelihood that 3 competent, low-cost service provider is selected.
woad

Tvpically, the opened bids are evaluated in order to amve at the
selection of the preferrcd bidder. Bids are asscssed first on a number
Eﬁ.ﬂ'ﬁﬂ criteria before the single preferred hidder is decided on.

The evaluation and determination of winming bid is based on
wchnical capabilities, financial structure and other competencies n
S advertisement for contracts.™ ™ The aim of bid evaluation s to
determine the lowest cvaluated responsive bid from amongst the
sebstantially responsive bids received without compromising quality,
The awarded contract is monitored or supervised by the procuning
etity which funds the contract. This process is carmried oul ensune
compliance with the contract and to encourage cost cffectiveness and
% svoid corruption, ™"

CONCLUSION

Peocurcment fraud is perpetrated by corrupt people who have the
=sent to deceive and negatively influence any stage of the
seocurement cyele for the purpose of making financial gain or cause a
Sass. The principles for enhancing integrity in Public Procurement arc
sructured around four pillars: transparency, good management,

i st 1%,
African Development Bank. Summary of Licramre on Frawd and
Corruption in Public Procurement,

Betrdeved on July 27, 2015 from: hep:iswwalidborg’ filcadmin
fupinads fafdb /Documents/Procurement £ Frojec-
relatedProcurement/Summary _of Literature on_Fraod_and Corruption_im_
Public_Procurement. pdf
#  The Budgel Monitoring and Price Intelligence Unit (BMPIU), A Manual on

Public Procurement Reform
™ Matiomal Fraud Authority.Op. Cit . at|  hbtps:/faww, gov.ek/government
fupboads fsystem fupboadsfarachment_dataffilel 1 1E460/procurenent-fraud-
public-sector. pdf
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prevention of misconduct, snd accountabality and cowntrol Tor ensuring
that procurcment fraud is eliminated. "

F[fective detection and prevention of cormption in public
procurcment 1S pussible 10 the welministrative data on tenders, bidders,
projects and contractors are callected and stared in a structured way,
accessihle for contols, investizations and analyses. [hiz is made
possible by the application of dug process mechanism.”® The due
process mechanism ensures that a profile and records of all gualified
would-be contractors are gathered and sereenad for an cconamical,
effective and efficlent procurdnent SySLEm that can guarantec vialue
I L‘.mnE}'.T"

[ue process mechanism provides proceduras and rules thal could
encaurage true and open compelition in tendering and comract award,
open meelings and eyuirable and fair distribution of information,
elfective monitoring  and  auditing  of all  processes  and
dmplementation procurcment  selivities. The esscnce of cthical
[ractive is to netitutionalize a workable code of conduct that can

(5erye as an anti-corruption policy that could make corporate officials
1o gschew all manner of fraudulent acts in the discharge of their
dutigs in arder to promote good govemance. As @ matter of fact, 2
pood and effective procurement systemm, devoid of fraud, is cssential
for good governance and nation development, This 15 because public
poods and services can he enjoved hy all citizens. The vole of
governmenl is 10 promote the good of all. Effective laws that could
guatantes the success of business in ling with the provisions of the
' Migeria's constitution and fight against fraud are eritical for salvaging
th corrupt situation in the country.
TR s, the papet concludes that cthical practices and due process
mechianism are appropriate approaches of anti-corruption policics that
should e backed with legal provisions for the promotion of good

L1 Ihid st hiipssieowesgow ukegoverniment fuploads  Jeystem fuplosds
Sattachment_dataifiledt LE46U .'prnnurEm:nt-t'raud-puhi;a-ac:wr.p:lf
Uurfup:len_in_P‘uhLiE_Pm.;un:m:m.pdf

71 Ppabwesili, O. Welcome Speech al the Public Procurement workshop, held
al Abuja, (2004), MNigerit.

Mpich, .Op. Citat 19,
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sovernunce and the elimination procurcment frregularities and
Swud for the achievement of best value for money in Nigeria. This is
secanse, it is verv vital for organizations in Nigeria to formulate and
splement anti-corruplion policies in order 1w eliminate fraud m public
spocurement. Nigerian ofganizations  should conduct  procurement
Smctions  in comphiance with the anti-frawd laws ol the pubbe
geocurement svstem in country as well as that of the Africin
Development Bank and the World Bank in the regulations of public
srocurement systems. The study recommends that the Migerian Bar
Association {NBA), as a body reprosenting the legal profession in
Nigeria, s professional  ethical code and anli-commuplion  GRE 19
effectively carry out public procurement in orgamizations. More so. most
geocurernent  fraud could be  ascerteined  through the fraditionad
eforcement model of investigarion, prosecution and sanction. This
mndel is well understomd by lepal professionals besed on thelr training,
Therefore, legal practitioners should be given appointments Lo Circy out
sublic procurement dutics in order to achieve set ebjectives. Tn addition,
e zpplication of due process should be followed by legal practitioners
= order to achieve integrity, transparency #nd accvuntability i pubhe
seocurement. Adequate ant-corruption policies should be formulated and
mmplemented in Migeria by the three tiers of government and
orgaEnizalions,

Maore so, the formulation and implementation of anti-commuption
policies should be effected to enahle the government and organizations
0 matitor and supervise all procurement acts in ling with the anti-frand
Bodies in Wigeria and that of Transparency Infernational.

Specifically, in Migeria, anti-corruption bodics like the Independent
Corruption Practices and related offences Commission (1CPC), the
Budoet Monitoring and Price Inteiligence Unit (BMPIU) and Public
Srocurement Burcaw (PPBL the Economic and Financial Crimes
Commission (EFCC) are set up to help regulule and contiol the
procurement, economic, commercial, busingss, and povernance
processes 50 a8 0 combat cormuption. The establishment ol the
Chartered Institwe of Purchasing and Supply Management of Nigariz in
07 to promote professionalism @n procursment and s related
functions 15 a weleome development. Lastly, the Nigerna  Bar
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Association (NBA) should be a key stakeholder m the crusade for the
elimination of frawds in public procurement. This 15 because of the
nurnber of legal luminaries and custodians of law in the membership of
the WEBA and the availability of the anti-corrupdion wunit i the NEA.




HUMAN RIGHTS VIOLATION IN NIGERIA'S NIGER
DELTA: WHITHER THE RIGHT TO LIFE WITHOUT THE
DIGNITY OF LIVING?

By
Rulus Akpolurers Mmadu

Abstract

This paper examines the nexus between human induced oil spillages
ond fwman rights violations in the Niger Defta. The paper
secognizes that sabotaged induced oil spillages produces two
separate victims — the oif company whose focility is damaged with
sending loss and the peaple whose property including natural
weeetation, fishing life and aquatic splendors are desiroyed. The
paper contends that the policy witich denies compensation for
sabotage-induced spills vielates economic rights and the cardingl
pellar of natural justice — where there is a right there is a remety.
The paper argwed that it iv against the tenet of justice to deny
claimanis or victims of oil spillages compensation when their
complicity is not established on the ground that the spill was coused
& an act af sabotage. The paper posits thar while victims of oil
gallage are entifled 1o compensation on the one par, the
comtending right of oil companies to the ownership, security and
safery of their equipment, oil pipelines and facilities against damage
and destruction by saboteur must also be protected and guaranteed.
The paper reasons that the integration of the people imte the oil
scononty will make them have proprietary interest in the compenies
and take interests in protecting oil instaliationy, Lastly oil pipelines
swould be buried deeper while ensuring that their safety is
puaranteed by security agencies and experts.

KEYWORDS: Sabotage, Oil Spillage, Human Rights, Niger Delta
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L. INTRODUCTION

The Niger Delia region of Nigeria lies within the The Platean and |
the Cross River valley." It is one of the world's Jargest wetlands and |
Africa’s deliz covers some 70,000 km_* The areq is the mainstay of |
Nigeria's oil industry, which accounts for sbout 75 percent of
national revenue.” Bug what has been the impact of oil on (he people
and environment of the Niger Delia? Today mare than ever. sociely
has come o recognize thar the anthropogenic desituction of our
planct's sustainable bindiversity negatively impaces  humanking,
placing fueerm Jife at oreat risk, The cause-and-effoct relatianship
that existy between envisommental collapse and the subsequent risk
o gur existence ¢an no longer be jsnored. World Resources'
Anngal  Report  2000-2001.  which  focuses  on people  and
CCOSYSICIS, paints eut that peaple of all nations — rich and poor —
are cxperiencing the effects of ecosystem decline m one form or
another; waler shortages, soil crosion, Osh kills, landslides on
deforested slopes, and fires in distwbed forcsts are but a few
manifestations of environmental degradation that have a direct
impact oo human beings.”

The nagnitude and severity of the problem are overwhelming.
and the impact on human rghts is alarming. The links between
envirommental degradalion snd human living conditions are of cven
greater  relevance when one  comsiders  thar the  victims of
environmenial degradation tend to belong 1o the more vulnerable

Lo The Willink Commission Repoer, 1958 Report of the  Commission
Appointed to Enquire mio the Fears of Minorities and the Means of
Allaying Them. Prescoreil o Parliament by the Secretary o Ste for the
Coloniez by Command of Tlee Majesty, Hee Maesoe's Statinnery Office.
Laadan.

2, World Bank (1995), Defining an Fovirenmental Dezvelopment Siraccey foe

the Miger Dela, Voluene Tand 1T Beporr,

Ok, W I (2007, "Niger Dela in (e Economy amf Pulitics of

Migeria®, A leeture delivessad ol the Convncation Leremany of Niper Delta

[niviersity

4. UNEP ¢ al. World Resnurces FIL-2001: Pepple and Ecosvatems: The
Fraving Web of Life (Washingroe, D0, 20000 vii

LER]



Nigerian Notional Huonnr Rights Conpnisyion Sl (200146) 77

seclors ol society. whio n:Lularl_l,-' sharc a disproporiionate bunden
of environmental contamination,”

This paper takes interest in sabolage induced oil spills, due o
its camalytic role in conflicts involving il companies and Ol
Producing Communitics and the destructive potentials on the
enviromment.” It pives primacy 10 human induced o1l spillages and
the conterwling rights of the victms - the host communitics on the
one side and the oil companics on (he other. Oil exploration and
production have induced envirommental degradation that has
resulted to productivity losses, the cxacerbation of poverty. social
conflicts, population displecement, occupational disorientation. and
the violation of human rights.”

Muny a time the incidence of oil spills have been blamed on
equipment failure which, according to the Department of Petroleum
Resources (DPR), account for 88 percent of oil spillages’ and
sabotage. Researchers have acknowledged the menace of oil spills
caused by sabotage. Subolage spills arc cavsed by deliberate
damage 1o erude oil installations, such as pipelines and manifolds.

5. See R, Picolon & D Tailla (ed.), Lieking Auman Rights ond e
Enwronmens, 2003 The University of Arizona Press p 14, See also Woods,
Kerei, Fuman Riphts ard  Fovironmeal  Susiedinobilivy, Fdward Elgar
Publishers, 2010; Boyd, David, The Envirommentod Rights Revaliion: A
Glohal Smdy of Constilutions, Hunwan  Sighis, pid e Enviranment,
University of British Columbia Press, 2011

6. Dkoko, Kimse (1998), SPDdC - o Communitics Relatons  Survey
(Unpubdished Report); Ikporekpo, ©. O. {2004), ‘Petroleam,  Fiscal
Federalism and Environmenmal Tustice in Nigeria®, in Seece aid Palicy,
Vol. , Mo. 3, Pp. 321-334; Aaron, K. K. amd Iaba 5. (3004}, "Analyzing
the Social Sciences: Some contemporary Themes™, in K. K. Auron {eds),
Scigrce in Social Relation: An fntroduction to the Secial Science, Kemuela
Publications, Port Harcourt, Pp.142 - 156.

7. Ikporukpn, C. G (1983), “Perobeun Exploitation and the Socu-ecooomic
Environment in Migeria', freremational Sowmal of Eovicenmentel Stedies,
Mo. 21, Pp. 119 - 206; lkein, Augustine A, (1991}, The dnpaer of OFf on a
Developing Coantry: The Cate of Mgerie, Evang Hrathers Limited, Trsdan;
World Bank (1995}, Defining an Envirommental Development Stratery Lor
the Miger Delia, Wolume T and 11 Beport.

8. The Soath-Soueh Fxpress, June 17, 2002,
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01l industry cperators blame @ substantial part of ofl spills on
sabotage.

For example, the 5PDC Dlamed 40 percemt of ol spills
resulling from its operations in 2000 on sabotage. Although local
communitics dispute such claims. the face of the matter is that such
incidents do take place. But what are the causes! The answer to this
question has elicited differing views. Accarding to Aaron:”

The afficial explanation i that petraleum pipeline vambalism s
the handework ol eriminals, wseally indigenoes contractors and locsl
chiefs who expect (o be awanded clean-up conmiracts, or the evil
machimations of detrgcrors determined 1o derail the democratic
projocts in Mizeria.

Aaron’s argument here is premised on the asswmption that the
sahotaging of nil installations i3 a commanity project, wihich i is
not, This paper contends that although  sabofage  induced  oil
spillages 15 & way of protest agains, deprivaidon, ds well a5 an
ceonomic ventre, it is an activity of groups, and not commuiities.
‘CGiroup® here mean organized persons who came together for the
purpose of inlerfering with o1l producticn sod actvities of ol
companics 0 the Niger Delta either by preventing oil cxploradon
activitics or by owtright destruction of ol exploration facilicies.
Such group includes the Niger Delta Avengers and Movement [or
the Emancipation of the Miger Dela, amang ofbers, Community on
the other hand relates o the host communities where the ol
eaploration wakes place.

Indeed, the cconomic modve is central, The official position,
which atrributes such incidents to the activides of people who

%, Shell Pewenlcum Dhevelopmcit Coropaay (20000, 0 Peosls abied the
Ervirannent, Annual Repor

10, Agrom. B, K. (2004), "Human Biches Vielation and  Environmencal
Decradution in the Miger Dol Begion of Mizeria®, in Elizzbech Porer and
Blusfen Odlord {eds), Ackiwring Dhenen Bielvs, Peter Long, Oxiord, Bome,
Mew York, Pp 193-215,
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sxpect coonomic 2ains from the ail spills, is therefore plausible.
This viewpoint is supported by Okoka” when he declared that:

The cntire 1ssue of sabotage appears perplexing. since the
mmunitics proests the destruction ot farmlands and fishing
srounds by oil spillages. The queston herefore ariscs, why do we
i1 have these acts of sabotage? ...this seeming paradox lies in the
mpes of persons engaged in these acls of sabotage,.. these
—dividuals have no siake in the consequences of spillages. They arc
~either farmers nor fishermen. They are landless amd have no claim
= fishing ponds... sabotage (o these groups is simply a form of
wusingss’, the credibility of which is not of concern them. Those
who support such acts feel justified in line with the national
sendrome of national cake-sharing, besides (he provailing feeling of
Secontent ovcasioned by neglect and deprivation.

This paper contends that it is not all members of the Ol
soducing Communities take part (o acls of sabotaze. Significantly.
sowever, even (hose who do not take part are victms of the
Sevastating impact of the resulting oil spills. Tt can be argued that
sose who do not take part condone such acls, sInce they do not
seport culprits (o relevant authorities, This will mean that they aré
2= guilty as the actual saboteurs. The point must he made that the
shotage of crude oil installations is a clandesting aclivity that is not
done in the open. This raises the questions that this siudy attempts
o address - Is it just not to pay compensation for damages caused
v sabolage induced oil spillages? Should oil companies whose
sacility have been deliberately damaged by saboteurs he made © go
s@rough another round of loss in paying out i income s
sompensation o victims of human-induced il spillages? The paper
sreues that the policy, which excludes damages caused by sabolage
Som coMpENsATY payments, infringes on the economic rights of
@ird party victims who are not culprits in the unhoely act of
wsotage while at the same time deliberate efforts must be made to
seotect oil installations by not only the oil companies but throwgh
complementary SeCuTity MCasures by the government and the host

Okrko, Kimse {1988, SPDC - lost Communities Helations  Survey
(Unpublished Report).
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communities as well. Given these pointy, the paper addresses the

following issues:

- What is the impact of saborage-induccd il spillages on third
party victims’

i To what extent docs state legislation/policy on the payment of
compensation o sabotage-induced oil spillages violales the
human rights of third party victms.

i, To what extent are the oil companies required to Secure their
facilities and the level of sccurity cover expected of the
povernment?

The rematning part of this paper is divided into four sections. The
next section discusses the effect of oil spills on the ecanamy and
socicty of the Qil Producing Niger Delta Communities, while the
suhsequent section discusses the legislative framework that governs
the il industry. The third section analyses the interconnectedness
hetween the government's policy on COMpEnsaary payments fior
sabotage related oil spillage and human rights vinlation in the Niger
Delm. The section also examines the issue of sccuring the ol
fucilities by the oil companies as well as by the host communitics
and the government. The last scetion concludes and suggeslions are
offered.

7. LEGAL FRAMEWOREKS FOR COMBATING OIP
SPILLAGES TN NIGERLA

The Nigeran oil industry is governed by laws (hat arc seen as

instruments of disempowerment.” This section discusses some of

these legislations, with a view to situating the context of this paper.

2.1 The Petroleum Act Cap P10 LEN 2004,

The Petroleum Act vests the awnership and control of oil resources
on the Eederal Government., Accondingly, the Federal Government
legislates on all matters relating to the oil industry. Section 17 of

17, Wnu, N.J (19%8), The Niger Delia- State Legishation mnd DisenpesermeL,
Springfecld Publishers, Owerr, Migeria.
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e Petroleum (Drilling and Productions) Regulations Cap P10

LFN 2004 prohibits oil-based activities in the [ollowing areas:

+  Any area held 1o be sacred;

5 Any part set apart for, used, appropriated, or dedicated 10

public purposes;

Any part occupied for the purposes of the government of the

federation or & state;

= Any part simated within a township, town, village, market,

harial ground, or cemetery,

Any part consisting of private land

v Any part which is the site of or within fifty yards of any
building, instintion, reservoir, dam, public road, trameway, or
which is appropriated for, or situated within, fifty yards of any
railway; ar

v Any part under cultivation.

% i important to note two observations here. First, the authority
secogmize or cortify an area to be sacred lays with “state authority”
ad not the people whose culture defines such areas o be sacred.
Secondly, the restrictions (in v and vi above) can be set aside by
seeking the writien consent of (he minister of petrolewm resources;
geain, nol the consent of the people.

It is discernible here that the Petroleum Act places cmphasis
o= operational issues. The environmenital costs of oil exploration
and explnitation are not adequately addressed. Worse, it denies the
seople the right to negatiate the value of their propertics destroved
by the oil companies through their operational activities.
Communities are, thus, shortchanged despite loss of Tivelihowds that
pesults from such damages.

2.2 The Qil Pipeline Act Cap 07 2004

The Oil Pipelines Act gaverns the laying of vil pipelines. Section 4
) of the law provides that a permit should be sought from the
Department of Petroleum Resources (DPR) for the purpose of

——

'3 Private land means any land in respect of which a person is entilled
exercise & right of oecupancy under the Land Use Act of 1975,
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sierveving prpeline toute and actual laving of oil pipelines. This
implics that an oil company can ooly lay a pipeline afier it has been
given permizsion. il Producing Communitivs, whose farmlands
and Tivelihoods are impacted by these oil pipelines, have no powers
o grant permission or object o the laving of ofl pipelines. The
communitics are only allowed to raise claims and objections on
issues that include:
L. Any land occumed by any cemetery;
i, Anyv land comaining any grave, e, or thing held o be sacred
or the alyjec) of veperation; and;
i, Any land vnder actual cultivation.
Apain. the issue of disempowerment is clearly discernibile,

On compensation, section |15 (c) provides that;
The holder of a heense shall pay compensation - (i) 0 any person
suffering damage (other than on account of his own default or
geeount of the malicious act of a third person) as a consequence of
any breakage from the pipeline or an ancillary imstallation, for any
damage nol otherwise made good,

[t 15 clear that the policy of not paying compensation [or
dumages caused by oil spillages is derived from this provision of
the Ol Pipelines Act. The next section discusses the implications of

this on the human righis of those who inhabit the Oil Producing
Communities.

The paper notes that Nigeria has a very good infrastructure Tor the
transportation of refined petroleum products which s aboul

3, 120km pipelines nerwork connecting 21 oil depots amd 19 pump

statinis. Regretably, the pipelings are not in maximum cconomic

utilizaton due to three main factors:

l, Imcessant illepal tapping by oil thieves

2. Subotage h

3. Poor management of pipeline,
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2 OIL SPILLAGES, OIL I"'RODUCING

COMMUNITIES AND TITE O1L COMPANIES
Toe impact of o1l spillages in the ol producing commumities of
Weseria is devastating and it has been well documented.” Ol spills

e Teporykpe, C, 7 (1983, ‘Touokoam Exploition and the Sncic-zeanonmic
Envirominent i Wigeria' in Incernational JToarnal of Envitonmentzl Smdies.
Moo 20, Ppo 119 - 206; Asron, KB CFOUG), " Human Bights Vielation and
Environment] Depradotion in (e Niger Dels Bepon of Nigera”. in
Elizabidh Portar and Baden €6 o [edsl, .-1:,."1':".1':!:':.':'!2- Hisisa .|':'.l'.|¢-.'|.',:.. Paigr
Long, Oxlond, Borme, Mew Yok, Ppol93-213; Thein, Augusrine A, (1951).
The Teigeaes of OOF oo @ Develapinig Conmrry: The Cage af Nigeria, Evans
Brshers Limited, Thadan: Waorika, 1. L. {2002}, Envirapmentad aw and
Policy of  Peiroleinm Develppmend:  Sreptepres o Mechonism: for
Sustainedle Mowageowent fn Alrico, Anpee Ceotre Jor Uordroomsol ol
[!l-I:l.'i:l_-;_'l]_:lrn-;:nlI Forl | laaecurt, Hi::":Er'iﬁ; .‘-:al.-au, A T []';l":li':h_l. Erit et
Crixfy pod Developisesy e Nigerla, {University of Port Haveouet Tnaogural
Lecrired, Tinsversiny af Pore Hargowrt Press, Port Hereooet; Theba, Thaba 5.
(2005), Nudermanding the Noper Delvr Crisdy, Amcthvsr and Collcagucs
Pabshisher, Port Harcowrd; Waorld Bank (196553 Defining An Environmenial
Development Strarepy for the Miger Delta, Yolums one and two Report;
The United Mativns Develooment Prosnomme (20U, Mizer Delia Duown
Dﬂ'ﬁ‘!ﬂj”ﬁ'{":.‘.[ _|ﬁ';-'|;.l|;:l.l'|'.h f.ﬂ;::l]ﬁ, "*-l'igl_'l'i.’!; Adl.'_l,lﬂl'l'r:‘:l, A M. [EI'II'II]. *Thee LNl
Indusgiry,  Exiea-Minsrerial  Trstiuclons  and  Sustzinahic  Agriculmral
Developrrent: & Case Srady of Okrika LGl AL Bn Rivers Sracc”, in Nigeriz
Jowernial of O and Padiice, Vol2, Moo, Ppoad-78. Human Rirhie Watch
(1928, The Price of Qil: Corporate Fesponsibiliy ami Human Riches
Yinlations in Migeria’s il Produsing Commuonitiss, Human Righls Wah,
Mew Yock; Lbearn, €, (19975, Ol Coaflicr and Security In Rural Bigeri
[=sues 0 the Ogoni Crisis, African Association of Polinzal &cience,
Oeeasion Taper Servics [, Harare; NDEE (Nizer Delia Environmcnral
Suwrveyd, abridsed version of phase [ Beport, vol, 2, Seprember, 1997 Peel,
hfichael (20057, Crisis in the Mizer Della: How Failure of Transparenoy
snd Accountabilicy ace Drestroving the HEepwon, Chatkum Howss Briefing
Paper, July; Clagk, L, er ad (19990 0l Tor Rothing:  Modiisangm)
Coaporations, Eavieonmanral Destruction, Death and Tmpunicye in the Kige
Drelea, A United Staces, MNon-Governmcntal Delegarion Trip Beport, Gth -
Anh Scptember; African Metwork for Environment amd Economic Justics
(HH41. O of Povery in Wiger Delta, Lapos, Miceria; MNoamen, B, B B.
{1993). ir
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pollule  the  environment, consequentdy  destroying  vegetation,
marine life, mangrove forests, and food/cash crops, reducing
nutrient value of the soil, amd inducing land frapmentation. Ol
spills impact direcily on the productive base of the local cconormies
of the communitics. Thus, fishing and farming, the mainstay of the
local economics suifer destructions that have sct in declining
priductivity. However the World Bank™ has comsistently contested
the linkage between il pollution and dechining productivity when it
noted that;

il pollution, contrary o common perception, it enly of

moderate priority when compared with the Jitll spectrum

of emvironmental problems in the Miger defg... many

residents assign a divect cause amd effect refarianship

herween ofl development and deciines in Sisheries and

agriculiural  productivity  because  both Phenomenon

began ar roughly the same time. Ho wever, the tming

may be fargely coincidental. ..

However, the fact of the mater is that oil spills have
induced environmental degradation. When spills occur,
farmlands, forests, and bodies of water ar¢ rendered
useless.” Similarly, oil spills have contaminated and
destroyed mangrove forests that are important  for
sustaining local communities.” T is instructive to note it
total recovery for an oil spill impacted land takes as long as 10 to

‘Qil Producing Minoeties and the Bestruciuning of Nigerian Federalism:
The Cese of the Ogoni People’, in Journad of Commenwealth  and
Comparative Politics, Waol, 33, Mo, 1, March, Pp. 46-78,

15, World Bunk {1595), Definimg An Environmental Development Strategy for
the Niger Dielta, Volume nne and b Report.

6. Asion, K. K. (26, “Human Rights Yidalion and Environment) Nepradation in
e Niger Delts Bewion of Migeria”, in Elizabeth Porter and Baden CHford oy,
Activaning Huwan Kighos, Peser Lowe. Oxfoed. Barme, New York, Ppul%s 215,

. Chark, H., o a. (0999, Oi for Mothing:  Multimtionai  Coeporations,
Ewvirenmenial Destraction, Desth and Impunity in the Niper Delt, A Tnited States,
Mo-Giovernmeital Delezpricn Trip Repaet, fith - Nith Sepeember:
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15 years." Adevemo supports the negative impact of ail spifls
on farmlands by noting that oil spills contaminate the topsoil amd
destroy its suitzbility for plant growth. Thas s attributed o owo
major effcets, listed s

i Reduced availability of soil nutrients, such as nitrogen: arul

i The introduction of txic contenis into the sl

It is imperative to point out that the eifects of il spills on the
environment are made worsc by delay in clean-up. There are
sxamples of il spills that were not cleanad for manths or years. o
Epubu community, an vil spill that occurred 1n December 1998 was
aot cleaned until about a year later,” Alse, at Aleibiri community, a
spill that occurred in March 1997 was not atteraled o for six
months.? Again, in 1995, a spill thar oceurred at Akenfa and
Ogbaloma communities in October was left till December of the
same year,”

Expericnce has shown that sabotage spills sulfer deluy in
cleanups more than those Tesulting from operational (auls. This 15
sttributable to dissgreements that usually occur. But what s the
impact of this on the rural population? The loss of livelihoods has
exacerbated poverty aml induced population displacement. Fuorced

1§ Ekckws, Ense {19860, Clars and S de Migenls, Lomgman, Nigerig; Akpolun., E.
A b al. {20000, Ol Spillage i Nigeria®s Miper Delr: Paycho-Morphologiczl znd
Empirical Overview, nrornatiaral Association of Lupact Assessmerd {2), Opalence
Envivonmentsl Scrvices Lid, Prveho-Morphilogical Lesming Exchangs Nenvork,

19. Adevemo, A, M. (2002). “The Ol Industry, Fxrra-Ministerial Tnetitution:
and Sustainable Agriculural Development: A Case Suwdy of Okrika LG A,
in Rivers State’, in Ngeria Jowrnn! af O and Polides, Yol.Z, Mol
Pp.60-78.

. Cluk, H., & «f (199%. il for Nothing: blulsinasionul  Corperations,
Environmental Destruction, Death and Impanity in the Niger Dela, A
United  States, Non-Governmental Deleganon Trip Repor, 6th - 200
September,

71, Azron, K. K. (2006), ‘Human Rights Vielaton and  Environmsental
Deegradation in the Niger Delta Region of Migerin', in Elizabeth Porer and
Buden Offord (eds), Acivating Manan Rights, Peter Long, Oxford, Borme,
Mew York, Pp.153-215.

27, Ihaba, Thabu 5, (2005, Understanding the Niger Delta Crisiy, Apethyst and
Colleapues Peblisher, Port Haronrt.
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migration has dislocated famalics, thus, undermining the
structure of zffected communities. Indeed. oil spills have af
alfected divviduals Trom their environment and species being.
eoabling laws goverming the ol industry deling the plight of
communitics.

(n the other side, the guestion is asked: What is the
humran induced spillage on the oil companies”? How justifabie
thar Oil Company who has s oil installatons  vandalize
damaged 15 held liable for millions of dollars as compensation
oil gommunities which may uhimaiely be a collaborator m &
lcading to the spill? The process of ol aml natoral zas
exploration, extraction, and transportation oficn impings o
lives of the peaple and their environment, the negative effecs
usually raken for gramed by the Muldnational Oil Cos
{(MNQCs) and the federal government wntil there 15 protess
protests ane then suppressed through ohnoxious laws, This frs
the people and makes them intensify the level of their pros
evenfually vandalize the pipelines conveving the crude ofl =
likens ths vicions cycle wy the “rise and fall of Nigeria.” Tu-
and Clumati, the viciovs cvele 18 péerpetrated that the -
carricd out by Cindividuals, and not communites’,
‘gcomomic motive is central in their actions.'™ They
that, while serving a social purpose in terms of protesting
deprivation, the econamic oaing from vandalization is pars
the minds of the actors, Arguing in the same vein, Okoko
that °... those who support (pipeline vandalization) feel §
line with the national syndrome of national cake-sharing,
the prevailing feeling of discontent occasioned by
deprivation.”™ Be that as it may, the act is perpetrated
persons, commonly known as maliants, but the entine

23, Avida, A A Rige and Fall af Nigeria, Lagos: Malthnose Press

24. Thaba 5. Thaba and Olumati, J. 'Ssbatage Induced Oil Spillage
Rights Violution in Nigerin's MNiger Deltn,' Journal of
Development in Africa, 2004,

25, Kuddor, NN, New god OMg Wars, Orponifzed Viedence in G
Comobridps: Polity Press, 199%; See also Ihaba & Olwosn (200480



Migrervan Mantovad Hewwen Sicfhes Compizsion Soammd 0200 61 &7

Secomcs victim in one form or the other,”™ While pipeline
lism and illegal bunlr.ui.ﬁg have been featured in the lilerature
the Nuqer Della, the various phases, causes, end effecs are J-:m
stoad,”

Actors snd Causes in recent researeh findings™ identitied three
smczorics of actors responsible for oil pipelines vandalization in the
Moger Delta region (NDR). They are: @) Sabotsze for Feonomic
Gans. Here, the local actors (militanig) collaborate with seme of
e stall of the multinational oil companies (MROCS), especially in
e Prduction Department and Liaison Offices in their flow
smoons 10 break pipelines, and later recommend the same
“omminals’ o the company’s Management for C‘clean- upr At
=morbitant cost. This is very rampant in SPDC and NAOC, h)
errosion Due 10 Aging Pipes. Here, SPDC; admitned in its Bricts
w1995 and later in 2004, that it ‘recorded an average of 221 spills
year since 1959 in its operational arcas. This involved a total of
330 barrels of oil a vear”.”

The third group ol actors is the militants. The group is new
menon, bat has over-shadowed the other two groups. Their
ent 15 that after the Niger Delta has been (he cconomic life
wae of the country from the tune of oil boom in 1973, the bil
groducing/bearing communitics in are increasingly worst-off. This
smows that nothing has significantly changed since Henry Willink's
ission report 30 years ago that the people of the Repion are,
. backward and neglected’, This angered people like Boro, w
e point where he recruited 159 youths o form the Niger Delia
Wolmnteer Force (NDVF) und revolted against the TFederal
i t on February 23, 1966. The revolt was to draw the
m=sonal and the international attention 10 the plight of the people in

Heinecke, D Freadan from the Grave - Nigavia ard the Political Feonomy
of Africa, {Laria: Gaskiva Corporation Led. 1988),

Esskpe, A, 2007, pp. [08-9, Also, see Btekpe, A, “Anp Lixaminstion of
Saste-Induced Violenl Conflics™, in Tjo *Nation of Nigeria' Sopraa! of O
aad Gvax Polirlcs, WVol. 2020, April.

Biandcl, Josn, Compariog Political - Svstem, Lovdoer Weidar Fefd ond
Moefin, 1979,
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the Region. ™ This seemed 10 have opened the floodgate foe
militancy, and the Ogoni people ok advantaze of ™
people formes] the Movement for Survival of Ogoss
(MOSOP) in 1990 and frontally challenged the evils of
Wilbro: West Atrican Lid, and the Federal Governmems.
even inireduced the concept of writing Bills of Right as o
mew social eontract, This radical approach quickly spresd
00 communities in the ljaw Nation, and in 1998, e
assembled a1 Kaigma town in Bavelss State to take deciss
oy challenge the continual eriminal act of the Federal
The outcome of that decision s known as the Kaiama
an December 11, 1998, Following the Kaiama Declaration,
militantz youth organizations emerged, amd the most vi
are ljaw Youlh Council, Niger Delta People Volumsss
(NDPYT), Meinbut Group, Movement for Emancipatios
Miger Delta (MEND), Fromi for lzon Survival and 3
Delta Vigilante, Martyes Brigade, lduwini Volunteer
MNiger Delta Peoples  Salvation Fromt, The goal
orgaiizations 15 to increase the spate of oil pipelines
and other forms of disrupting the activities of MNOCs
region. The essence is o encourage the Federal Gow
negotiate with them for purpose of developing of the regios

Thus, faces of Militants in Niger Delta from the
beginning of Issac Boro in 1966, the seed for armed

30. Ewckpe, A, 2007, pp. [08-9, Also, see Etekpe, A, “An
Stare-Tnduced Viokent Conflicts”™ in Tjo *Nation of Nigeria®,
aid Gar Poliries, Vol, 2030, April.

31, Numan Right Watch, 1999, p, 52,

3. Thaba, 5.1, & Okala PO, (2008), “Resolving Militia conflices =
Dielia; The Role and Swrategies of Mediation', Mortin Pope
Insrinte, Article, Availablc at
hrepcfiwww class, vidabio, edu/martinarchigves! Martin & 20paper
18. Accessed 25 July 2016, See also Fiakpa, C., “The
Louming War in the Oil Flelds', Teli, April 7, 2003, pp. 4257
Schad, I A, Bevond the Srabde Store, New York: W.W. 8
See also Abum, Uba, “50 Years of Oil in Nigeria.” Tell, Febossy
. 25-28
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amg oil pipelines vandalization 1o press for socio-economic
ent, gainful cmployment, improvements in o social

muctere, and resource control and management have airracied
and international sympathy. As Steve Azaiki® argues, (he
sruggle has eventually grown in the minds of the people of
Niger Delta, and the MINOCs and the Federal Governiment are
Sarvesting the product in form of an unprecedented spate of ol
smes vandalization.
The Coalition of Niger Delta Organizations m [iaspord
NDODY wrole:
sening from 1976, under the povernment of General Olusegun
sanjo, pipclines were laid in the Niger Delta 1o take oil to
2z in extreme Northern Nigeris, Sioce then the Niger Dela is
sed into pipelines which criss-cross the entire region, Many of
pincs have aged and are without proper maintenance, Moreover,
have been vandalized by sophisticated thieves... seoured by
deeed millionaire - thieves,
In addition to the issues mmised by CNDOD, Onucha, Freedom™
Be= wdentified five key factors tesponsible for he ‘growing
mcadence of pipeling vandalization in the country.'™ They are:

1 The prevalence of poverty and uncmployment in the region and
country;

The emergence of barons or godfathers who induce the
wvandalization;
The defective security apparams;

The official negligence of MNOCs and federal government;
and

The weak legal framework.

PR

Azaiki, Steve, The Evile of O, [badu: Y-Tiooks, 2038, Sce also London
Financial Times, 2005, p. 25

Coalition of Niger Delta Organizarions in THaspora, 2006, pp. 5-6.

Drwoha, PG, 2009, Thid, pp. 274-570 and 365-27)

Arch, K. N. et al, "0il Spill Incidents und Pipeline Vaudalaton o
Wigeria®, Disasrer Preverntion and Management GJowraal, Yol, 1919, 2010,
Alsp, see Okolo, P.O., 'Oil Pollution Compensarion and Ceoaflict in the
Niger Dclia: A Case study of Shell (SPDCE MA Thesis (Unpublished;.
2004,

L
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He went further to araue that, while the five factors have created so
much havoe to communitics, the ail pipeline fire disasters rarely
consume the vandals themselves, Instead, it iy the poor whe either
come 1o collect the leskmg fuel after a pipeline has been broken,
This categary of people, are the hasdest hie by such disasters,
Foverty and vulnerability (o pipeline fire in Nigerig are closely
linked since the poarest live in the highest risk arcas, e, where
the pipelines traverse, They also constinzte the highest number of
displaced people in the region.

Tncidentally, this underlying socio econmmie reality 15 eften nol
consilered in afficial perceplions of oil pipeline vandabization aml
explosions. Aroh. K. N, et al” addressed the manifestation from
the perspective of its “impact on public health and negation to the
atrainment of the millennium development poal” by studying Ishiapu
community in Anambra State, They arpue that oil spill ¢an occur
through mechanical failure, operational ervor, as well as, third party
activity and sabutage. They observed that ail polluden is one
problem for which so effective and final solution has heen found
anywhere, not anly in Nigeria, i in the world inspite of effores to
cantrol it Ogaighe™ thinks that there are solutions, amd measures 1o
control pipeting vandalization in the country. As he puts it ‘we’]l
stop bunkering. vandalism in Niger Dclta Creek because the
scourge has eaten deep into the fabric of the society,” The STOup
plan o mobilize local communities along the coastal zome and
security outlils wo fight the problem, msisting that the nation’s
baticred  economy  must be redeemed. While stapping pipeling
vandalizatiom 1s highly desirable, to what cxtent Opoigbe and his
group would succeed is difficult w sav, This is becausc the actors
(perpetrators) de nol know that their acrion affects the endre
livelihood of oil producing communities, Tt is important that the
dctors (perpetrators) be properly re-orientated because Nigeria loses
N174 hillicn to pipeline vandals in the past ten years in over 16,083

17, fiwd

3. Dgeighe, Cmmanucl, “We'll Stop Burkering, Vandalization in Miger Dl
Crocks', Availlable ar hiosiwwa sunn. ewsenline. com. Agcessed July 25
2L,
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weline breaks.” Barkindo. Sanusi, Group Managing Director of
Mogeria’'s NNPC made the assertion, and supporied it with praphic
Seratls. The amount 15 much more than what the federal government
B so far spemt on the Niger Delta since 1956 when oil was
$scovered i the region. The consequences or effects ol il
weelines vandalization cannot he exhausted, bul we have discussed
s of hem in (s section.

Oil pipeline vandalism has, mmdecd fueled criminal intercsts and
conflict, The economic interest now pverrides that of social which
gerd t0 be odn opposition sgainst the oppressive actors of the
MNOCs and federal government. The interplay of economic and
social forces has resulted in displacement of a large population after
2 disaster that accompanies the vandalizaton, It has also causod
social disintegration” in 2 proportion not wimessed in the other
defms of the world namely, Mississippl, Mckong, Nile, Yanatze,
Pearl, Okavango, Orinoco. Mahakam, and Mackenzie deltas. All
sese are franslated into scarcity of eneray at hath lecal and global
kevels with its threat on national security.

4 COMPENSATORY PAYMENTS AND HUMAN RIGHTS
SIOLATION IN THE NIGER DELTA

Compensatory payments for oil industry related damages o the
Miger Delta are an issue ol concern to the Niger Dela Oil
Producing Communities, Tkperekpo® captures these concerns thus:
Whereas there arc no dircet compensatory pavments for pollution
and associated problems, there is payment for loss of use of land
el water resources, In other words, individeals/cormmurnitiss dare
compensated for destroyed crops, productive trees amd fish, There
s no compensation for loss of land aml water bodics... no
compensalion are paid if dumage 18 caused through the acdon of a
claimant, or third party... The rates paid are wsually low because of

#2. Barkindo, Sarusi, "Nigeriaz Couniry Loscs B074 hillion i Pipeline Yioudalz
in 10 Years', Daily Mdependent, Lazos, March 2, 2000

& Smith, A, "Socie-Ecomomic Development and Palitical Demincracy: A
Causal Apalvsiz,” Midhves! Jonrral 6f Politica! Soieace.

2L Ikporakpe, C, 0, (KW, “Peiroleum, Fiscal Pederalism and Environmental
Juatice in Wigeria®, in Space oad Policy, Vol 8, o, 5, Pp. 2121-354,
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frequent under valuation.... The issue of self-inMicted and third
party damage s one of the most conlentious aspects of
COMPEnsSaring.,

The puint has heen made carlier that not all community
members take part in sabotage. Thus, not all claimanis or victims
are suboteurs. The question is, is it just for innacent victims of
subotage  induced  oil  spillages  to suffer  losses  without
compensation? Cur answer is no, It is clearly unjust to punish an
individual for a crime he did not commit, But how does the
compensation policy violale human rights?

Despite claims of sabotage, the oil companies hardly provide
evidence w subsantise their claims. Worse, the actual culprits are
never identified, Our contention is that in the absence of the
estublishment of complicity, i1 5 wrong not 1o pay  claimants
compensation for their damaged resources, Tn our opinion, this
retusal 1o pay compensation without the establishment of complicity
54 violation of human rizhes.

Human rights, moral rights belonging 1o all people brv virtue of
their humanity,” Rights are classificd as civil and political rights;
Econamic, Social. and Cultural Rights (ESCR); and the right to
developinent, peace, and humanitarian assistance. The Economic,
Social and Cultural Rights guarantee claims o property and use of
resources for self-preservation. In our view, the sabotage law on
compensation violates this right,

The United Nations High Commission has noted that human
rights and the environment are interlinked, and thai effcctive
enjoyment of human  rghts is predicated on  environmental
prowection.” Again, Article 21 of the African Charter on Human
amd Peaple’s Rights accepts that “all peoples shall frecly dispose of

42, Aarom, K K. 2006), “ITuman Rights Violstion and Environmental
Deegradation in the Miger Delta Rewion of Nigeria', in Elizabeth Porier apd
Haden Offord leds), dcofvaiing Humian Righes, Poer Tomg, Oxford. Borne,
Rew York, Tp. [93-215; lbeha, Thaba 5, (2005), Understanding the Nigar
Lhefte Crizis, Ametlyst apd Collcagues Publisher, Port Harcourt,

43, The Lpited Nations Development Programane (2006), Niger Delia Sk
Develogmenrt Repoor, Tagns, Migeria,
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weir wealth and natural resources’, exercised in the “exclusive
smerest of the people’.™ We argue that this include compensatory
swyments for damages done o such resources. Given that Migeria is
» signatory to the African Chaner, the compensation policy on
whorage il spills 35 a wiolation of fhe relevant section of this
Charter, 45 the law alienates the Oil Producing Communitics from
St right to *freely dispose of their wealth and nawral resources’.
Perhaps of more significance is the fact that the oil spills and
g resultant environmental degradation and destruction violate the
seople’s right o 4 healthy environment. The refusal (o pay them
sompensation, therefore, amounts to double trapedy or loss. This
geument does not support or justify the vandalization of il
~pelines; rather, it highlights the plight of innocent victims.

4.1 The Concept of Environmental Rights

Eavironmental Rights can be defined as the right that gives human
seings a primary right 10 a sustainable global environment. It has
be=n defined as the right of individuals and peoples to amn
scologically sound environment and sustainable management of
samural resources conducive o sustainable development.” The term
sanages (0 be both elusive and controversial: elusive because there
= no universal definition, controversial because many from the
eovironmental sector define it from an eco-ceniric perspective
environment  first) while the human rights constilwency is
predominanty anthropocentric (humans first).

It has however been said that covironmental rights cocompass
#ree main areas: the right to a clean and safe environment; the
=ight to act 10 protect the environment and the right to information,
o 2ccess to justice, and to participate in envirommental decision-

£ Sheltom, T, (2002), "Human Rights and the Environment: Jurisprudence of
Human Rights Bodies," Background Paper Mo, 2, Toint UNEF - OHCIHR
Expert Seminar on Human Rights und the Environment, Geneva, Jannary
14 - 15

&5 Dr Jona Razzague, ‘Humun Rights and the Environment: Developments at
the Mutional Level, South Asta and Africa’, Joint UNEP-OHCHR Expert
Temingr o Human Rights eod the Emvironmens 14-16 January 2002
Cromeva,
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making. These enable citizens to play an active part in creating a
healthy environment, and are linked to several UN Conventions and
Declarations,” The gquestion that calls for answer is whether the
existing human nghts regme can adeguately take care of these
eovironmental rights or whether there is the need to fashion our a
line of new mechanism to ensure the enforcement of these dghis?

4.2 The Nexus Between Environmental Degradation and Human
Rights

Ower the past decades, buman nights have been identified and
codificd in a vast body of international and regional apreements.
The best known of these is the 1948 Universal Declaration of
Human Rights, which obliges members of the international
community o respect the rights of all hwman beings to life, w an
adequate stamdard of living, to liberty and securitv, to freedom of
opinion amd expression, amd t participate in the government of the
country. In 1976, two additional International Covenants entered
mio force under the auspices of the Umied Mations, one covering
Civil and Political Rights and the other Ecomomic, Social and
Cultural Righes.”

In recemt years, as a result of the negadve impaces of
widespread economic globalization on people and the environment
around the world, another category of rights has arisen. These new
rights often apply 10 communities or groups of people atempting to
achieve healthy and sustainable liveliboods in various parts of the
world, The impacts of global cxploitaton of resources on peoples’
rights to property, good health and economic wellbeing have
become a cause for concern latelv. In the name of ‘development’
and ‘free trade’, governments and transnational corporations are

46, Adehowale M. Eral., ‘Envircoment and Humen Rights: A New Approach
to Sustainable Development”, World Submit on Sustainzble Thevelopment;
International fnstiiute for Enviromment and Developmes 2001,

47. Owr Environment, Our Rights: $anding wp for People and the Planet,”
Friends of the Earth Ioternational  Report. Awvailable ar

eter ey SAH-2007 Ipean_rights, Accessed 25 July 2016,
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iy seizing control of land, water, forests and minerals. All

W tese leads to environmental and human rights vielations such as
e confiscation of land, evictions, pollution, destruction of natural
esources, police presence, militarization, violence, intimidation
e worse.™ Thus. human servival is increasingly threatenad by the
“me-degenerative consequences of human action: expanding deserts;
Secrrasing forests; declining fisheries; poisoned food. water, and
wr znd climatic extremes such as {loods, hurricancs, and

. ht I-qs

While environmental degradaiion in usell is by no means new,

e ho-degenerative nature of our current CTises presents a number
¢ se=mingly insurmountable challenges. One of these challenges
oives the nead to address the many crises and potential crises
sesplting from global warming, Another sipnificant challenge is
coping with the hazardous byproducts of the nuclear age ™ The
et consequence Of all these is the curtaillment and abridgement
of peoples” fundamental rights to life, property. participation and
good environment.

Linking environmental and human rights is not an entirely

sl concept, Some argue there has been an implicit or explicit
mognition of the right of humanity to a healthy environment since
e Universal Declaration of Human Rights in 1948." However the
gerception, advocacy and application of the two international
somcepts and concerns have been diverse and varied overtime.
Aecording to a commentator ‘whilst there is no doubt that the

e

bid.

Barbaru Ruee Johoston, “The Insepacability of Tluman Rights  and
Eovirommentalism', Huen Righrs Diglogue: "Environmental Rights®
[Spring 3004}, Availahle at

hetpe ! fwww . cocia org/resources publications/diabogue’2 11, Accessed 26
July 2015,

ibid

F Kingbam, "Humat rights and Environmemal rights: Implications of a
"right based” approach for mining in Ausiralia’, {Paper presemted at the
Dueenstand Environmental Law  Association Confercnce 20683,  Surfers
Paradise, E May 2003). Available at

Bitp:{fwww sclgld oz audgjudiciary profiles! fykingham/publications!
Accessed 26 June 2016,
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foundation for environmental peotection can be traced back to early
instruments, the two fields of international law, human rishes and
the environment, bave untl recently developed distinctly from each
ather.™ Tn fact it has been asserted that the existing human rights
catalogue was drafted in a time when enviconmenizl concerns were
not yet an issue and hence fail 1o adequatcly address all
environmental needs,”

Over he last decade however, the world community is
realizing the smporiance of the link between human rights amd the
envirdmment o achieve the full enjoyment of the human rights. Few
are the issues of major concern in the international agenda as the
ones composed by human rights amd the environment. They
constiate a common denominator dealt in the course of Woarld
Conferences during the last decade of the century; which gave rise
o the 1986, the United Nations General Assembly recognition of
the relationship between the quality of human environment and the
enjovment of basic human rights,” the United Nations Conference
on Eavironment and Development (Rio de Janeiro 1992), the 1T
Universal Conference on Human Rights (Vienna 1993), the
International Conference on Population and Development (Cairo
1994}, amd the UN 11 Conference on Human Settlements (Habitac 11,
stanbul 19%6) On the official level, the link between human and

cenvironmental rights was first made in 1972 at the Stockholm
Conference on the Human Environment. Principle 1 of the
Stockholm Declaration established a foundation for linking human
rights and environmental protection, declaring that man has a
fundamental right to freedom, equality and adeguate conditions of
life, in an environment of & quality that permits a life of digaity and
well-heing,” T also announced the responsibility of each person to

32, I

33, Andresson A, Kol, T. “The Role of Basic Rights in Environmemal
Protection’, Jerfdice Ttemoational VIIL2X03 p 140,

54, UNGA rescluotion 2308 (XK1 1984,

55. Dinzh Shelton Environmental Rights in Multilateral Treaties Adopeed
between 1991 and 2001 Environmensad Poliey and Law, 322 (2002} p 70.
Available a

—
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srotect 2nd improve the environment for present and future
gencralions.

4.3 Synergy between Environmental Rights and Human Rights
s<ide the United Mations efforts al syochronizing the concepts of
Suman rights and the environment;” other international instdutions
save taken hold steps to syiergize the two concepls and fashion a
workable relationship between environment and human rights. The
World Bank has recognized the envirenment as one of the key
saints of ils actions redefining its strategy in this dircetion, The
Zank's concern has evolved from a conception of ‘not to harm’,
wwards 8 progetive action in the promotion of environmental
sustainability. Recognizing the link between human rights and
savironment, the 2000-2001 Waorld Bank Report on World
Development measures poverly by virme of four aspecis:
opportunity, polentiality, security and capacities.” By linking
soverty  alleviation and sustainable development, the Bank is
focusing on finding ways 10 ensure that cconomic growth does not
come 4t the expense of the world's physical and ccological systems
or the world's poor™

The World Health Organization, aware of the serious impact of
environmental degradation on health, formulated a global strategy

hitp: /iospress, metapress. com/comient Shdpdee 11g3eSooy fuliexe. pdt
Accessed 16 Jone 2016.

55 In the mid 19905, recopnizing (he wrgent need and importance of decpening
il link betwesn human rights and the environment, aod of exploring ways
to achieve u bener collabaration, harmony, and complement the agendas of
different United Mations institutions working on hoth =uhjeces, the LK
created e posiion of Special Rapporear on Humano Righis  and
Eoviecomment. Along with the United Natons Office wo fight againse
Desertification. and Drought, the United Mation Developntent Programme
(UNDP) assists countries 1o eombat desertification amd plan for fufure
action to prevent drooght and hunger. The UNDF suppans the application
of the Prodocel of Monereal which peoests the carth ozooe laver,
sponsoring projects in 64 countries through which 5.667 wos of chemical
products (hat exhaust the ozone Layer are eliminated anmatly

=7, The World Bank, Partnerships Tor Development, 2000, pes. 195.201

38, World Development Reporl 200002001, Attacking Poverty, Published for the
Wiorld Bank, Oxford University Press.
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for health and the environment that provides a framework for the
fulfillment of three objectives: Achieve a sustainable basis for
health for all; to provide an environment that promotes health; and
W make all  individuals and Organizations aware of their
responsibility for health and its environmental basis”. Also the
World Trade Organization in 1994, declares, in the first Paragraph
of its preamble that the staie members 1o the WTO recognize (har,
‘Nis relation to the field of ommerce and economic growth must he
directed in view of improving living standards, [and] ensure full
employment.., enabling ar the same Hime the very best use of world
resdiirees in gooordance with the targer of susiainable development,
aiming ai protecting as welfl as Preserving the enviranmens™
Among human rights treaties only the 1981 African Charter an
Human and Peoples’ Rights proclaims environmental rights in
broadly qualitative terms. Ty protects hoth the right of peoples o the
‘best attainable suandard of health™ snd their right 1w a peneral
satisfactory enviromment favorable 1o their development, The
provisions of this treaty has been interpreted in the Ogoniland cyse™
that ‘an environment degraded by pollution and defaced by the
destruction of all beaury variety is as contrary to satisfactory living
conditions and deveclopment as the breakdown of the fundamental

39 Adriany Fabra, “A Review of Institational Developments ar (he Imematineg)
Level’, Hackground Paper No. 2. Joint UNEP-OHCTIR. Expert Semtinar an
Hirman Rights and the Ervironment, 14-18 Janna rv 2002, Geneva,

6l Emphasis supplied.

Gl African Charer on Human amd Peoples” Rights, suprg note 3, Bt arl, 6.

2 Soc. e Foom, Kighee Action O w Mperia, OAT] Doc. CABLEGHATS
Rev. 5, 5253, Availahle gt
I1r|p:.‘.-'www1.umn.:du-'humunm-‘u.[‘dc.n.'mm:aﬁeﬂlﬁi-Elﬁ.mmL- Accessed 20
July 2006, Sec generally  Disah L. Shelon, Decision Regarding
Communicatzon 155/96 (Sac, and Econ, Fights Actian Cir.2Cer. Sor Evon,
and Sov, Righis v, Migeria), Case Mo, A.EHPR."CE'!MM.-‘AIJH."I, o5 AM, ).
INT'L L. 937 (2002). The cournt beld, infer alia, that Article I aof (e
Charter mnposcs an obligation oo the Siie o jake Fsonable measures “
prevent pollution and coologicsl degradition, to promuore Comservalion, amd
W secure ecologicaily susiinahle development and wse of nanical resourges.
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- inzic equilibrium is harmful to physical and moral health.” In
swemewhat similar circumstances, the Inter-American Commission
af Court of Human Rights have interpreted the rights to life.
wealth  and properly  afford  protection  from  environmental
eruction and unsustainable development amd they 2o some way
weards achieving the same outcome as Article 24 of the African
Coevention,” The Commission's degision notes the importance of
semomic development but reiterates that “development activities
=t be accompanied by appropriate and eflfective measurcs o
essare that thev do not proceed at the expense of the fundamental
=zes of persons who may be particularly and negatively aftected,
sciading indigenous communities and the environment upan which
ey depend for their physical, cultural and spiritual well-being.”

At national levels many state constitutions give the environment
2 sronger human rights focus. The 1996 South African Constitution
gves everyone the tight o an environment that is not harmful to
@i health or well-being; and to have the enviromment protected,
S the benelit of present and future generations, through reasonahle
wezslative and other measures that prevent pollution and ecological
gesradation; promoté  conservation; and secure  ecologically

=2 Paru, 51, Sec KOS AL Ebeku, “The Right to 4 Satisfuctory Enviconment and
the African Commission®, 3 African Human Rights Low Journal, 149 (2003)
gt 163 1O, Nwobike, “The African Commizzion on Human and Peoples”
Rights and the Demystification of Sevond and Third Generation Righis
gnder the Alrican Charter, 1 dfrican Jowenal af Legal Studies, 129 (2005)
at 139,

& Maya Indigenous Commurity of the Toledo District v. Belize, Case 11033,
Report No. 40vid, [ACHR, OEA/Ser L/V/ILILL Doc. 5 rev. | at Ti7
{20043,

&5 Ser c.g.. International Covenant on Economic, Social, and Cultural Rights,
G.A. Res. 2200A {XXI), Art. 12 (Dec, 16, 1966); European Social Charter
gri. [1, Ot 18, 1961, E.T.5, Nn. 035, 529 U.M.T.5 89 (19al);
Additional Protocol to the American Convention on Human Rights art 11,
Mov, 17, 1988, O.A5 T8, No. 69, 28 [1L.M. 156 Convention on the
Eights of the Child, G.A. Res. 44/25, Annex, 44 UK. GAOR Supp. UN.
Dinc. AM4d9 (Nov. X, 1989, Tor fuller discussion of these treaty
provisions, se¢ Robin Churchill, ‘Envinmmental Rights in Existing Human
Rights Treaties', in Human Rights Approaches fo Environmental Protection,
ch, 5{Alan E. Bovle & Michasl B, Anderson eds., 1996),
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sustainable development and use of natural resources  while
promoting  justifiable  economic and  social development.™ The
constimtion addresses the responsibilities of government withou
necessarily creating justiciable environmental rights, although they
may nevertheless influence the interpretation and application of
other constitutional rights or of general law,

These constinstional imperatives though not justiciable at law
have given birth (o national legislative framework for the protection
of the environment amd the participation of the people in the
decision making process st environmental prodection. This has led
te the evolution of Natiomal legislations  on  Environmenta)
regulations and Environmenial impact assessment laws in various
countries of the world including Nigeria,”

However these developments have not sigpwballed into any
signitficant constitutional manifestation of right to environment in
most  jerisdictions amd resort to the use and extension of
fundamental human rights regime to cover right to a good
environment have been on the incresse both mternationally and
locally.

5. CONCLUSION AND RECOMMENDATIONS

The over 50 years of oil exploration and exploitation, the Miger
Delta  has  induced  environmental degradation  in  varying
dimensions. il spillages, pas flaring, and related activides have
undermined  environmental quality, destroyed farmlands, and
fishing grounds, that has resulted o productivity  declines,
occupational disorientation, gnd population displacement, Human
rights violations have also been recorded amd these have heen linked
o environmental degradation, state repression, and state policy.
This paper examined the COmpensatury payment policy for
sabotage-induced il spillages and arpued that the pulicy violates
human rights, It demonstrated that 1l vandalization of oil pipclines

66. South Africa Constimson. 1996 Arn 24,
&7 For example, Environmenl Assessment Act.  Laws of Federation of
Migenu 2004
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mex 3 community project, but the actions af lew individoals
o so for coonuinic reasuns.
Given that the complicicy of claimants in the acts of sabotage
Bardly established, we arpue that the refusal o pay
pensalion for the damaped properiies amownt 0 a violanon of
economic rights. Ol companigs who canngl protect their o1l
dmes from  vandalization should oot term round to punish
scenl victims, Understandably, the policy secks to discoutape
sage by making it financially unattractive; it is, however,
scove. The most likely option to end the menace is v integrae
commumities intn the 0il economy, &0 that they will have
setary interest in the protecion ol ail mstallations, Tn addinen,
pipelines should be bunied deeper while communities, not
aduals, should be contracted to protoct oil pipelines and related
S stallations.

What we see in the Niger Delta is a reflection of the human
e that has a remarkable capacity of rising ahove oppression,
the people are looking at militancy &s a4 way of selving the
ved problem. Nevertheless, the matter poes beyond this. Thus,
noi denying that the Niger Delta has undeservedly suffered
gect umder variows administrations, especially umder the long
= of military despotism, 1% 11 now ome we ask ourselves why
distressing  situation persists, despite series of ameliorative
ats.” We do not see pipelines vandalization as the solution,
government, MNOCs, the host communities have to find
ers (0 the Niger Delta question as we do nof foreseg the
ming war in the Niger Delia’ merely “wished away' by the Joint
Minary Task Force of the Federal Government of Nigeria. The
e has discussed how the youths' protests have spill-over w
= and consequent destruction of oil pipelines. The paper also
mesed the various actors, cawses and manifestation ol oil
peline vandalizanon, and progressed o examime three case studies
soravel how inadequate infrastruciure, and oftical oegligence
ed havoe that resulted in the displacement of local population,
fct, and social disintegration. We wish to state that since the
rrmment’s  interventionist apgencies from  the Niger Delia
selopment Board (NDDEBE), Oil Minerals Producing  Arcas

e
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Development  Commission  (OMPADEC) o Niger  Delig
Development Cormmission (NDDC) heve o produced the desired
Positive impacis; it is imperative Tor the federal government to vield
to the principles of derivation adopeed by the founding fathers of
Migeria. It is important that fhis is because the Hooming war in the
Miger Delis” cannal be merely “wishey away.' The most like option
Lo stop the pipeline vandalization is o inlegrate the communities
mro the oil economy. so (hae they will have praprietary intercst in
the protection of oil and gas installations, 1o addition, pipelines
shoulid be buried deeper while communities, nor mdividuals, should
he contracted o protect oil pipelines and related oil installacion.

Recommendations Based on the analviis amd discussion, we wish to

ceconmend:

d. The involvement of the stakeholders host communities in the oil
cconomy through Open and frank commuaicatians, election of
credible leadership at iraditional, Local. Stare and Federal
levels. and wvalue re-orientation to imbibe the cullure of
constructive dialogue. Uhis shall make the Joes) COMMUnIfes
mgintain their commitment o stap o1l pipeline vandalization,

b. The encourapement of (he ail producing comrmunities  to
catablish local inanagement board to administer (e 13 percent
derivation, mstead of leaving it to the stae SOVEIMIMEnIs 10
manAge. This is consistent with the principles of derjvation,
and the Tghetti Marble Formula.

c. W wish to emphusize that the 13 percent has to be handled by
the local communites themselves, who shall mcorporate Oil
Mineral Producing Development Committees (OMPCODECS),
similar w what Chiel W.0. Okrika's team was doing in Delta
State. It is observed with satisfaction thal Chiel Okrika's
experiment with Delta State Oi) Producing Areas Development
Commissian DESOPADEC) should be introduced in all the
268 Oil- producing commmunities in the Miger Delia,

d. Adopuion  of Citiren-Orienied Community  Development
Initiation (COCDI) Model, This model birings  together for
mtcraciion ghout 1,500 Ol Producing Communities (OPCs)
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and relevant stakeholders in the region, The MNOCs are
then obliged 10 evalve or inidawe projeces, and discuss them
with the communitics, These projecrs would then  be
harmonized with those of the local and siate governments along
with the NDDC Master plan, The rationale is o provent waste
or duplication, and involvement of the logal communities tor
them o openly own up the progranmes amd projects 1n their
locale because they arc part and parcel of the enlire process,
The pommunities would then guard against any vamlalization,



HISTORICAL EVOLUTION OF CRIMINAL LAW AND THE
ADMINISTRATION OF CRIMIN AL JUSTICE IN
NORTHERN NIGERTA

By
Dir. Bawa Sahabi Tambuwal

Abhsiract

Cenpral to the thesis of mis peper is crime. Crime has been in
oxisterce since antiguity, ft 15 thergfore not o Hew phenorenon 10
the soctery al large. However, as the sociery develops and passes
throngh different stuges of development, certain changes emerged in
the criminal low sysient even prior 1o e Jitiad lid by Usman Dan
Fodiye subseguenl o the establishment of Sokoto caliphate tn
Northern Nigerin. This paper explined the variows SIages af
developiment of criminal Lpw and ity adninistration in Narthern
Nigeria from pre-colonial, colonial and post-independence periods,
up to present period 2017, The paper observed that, in Somé SIQLEs
af Narthern Nigeria, the application af conumon faw rules and
doctring of equity has been repealed in Hhe sharia cowrt. Similarly,
e repugnancy od incomparibility  clauses alregdy  invalidated,
were replaced by the provision of Islamic Law.
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NTRODUCTION

Seior (0 the advent of Istamy, Hawsa land, (in what is new part of
seeshern Mizeria) no doubt had an inbuilt mechanism by which the
—emeducts af the people were regulated, This means that such system
= social control was hased on unorganized sanctions, which, as
events later revealed, [ollowing the dawn of Islam and the
sehscquent application of Tslamic law, were inferior to the highly
srzanized system of social control, which the Istamac legal system
—orescils. As an indigenous community, Hausa land, like any
seher community, was governed by customary praciices, which
were wholly unwritten and a1 1imes unascertainabic, While such
cestomary praciices were guite ideal for the social needs of the
geople, the nflux af other setters intg Hausa land with values
Sameirically opposed to the existing predominant values mtle it
secessary for a law that will meet the chaflenges browght about by
social changes. The immigrants werc Muslims, whe through the
seency of itinerary scholars and merchams reached the Bilad al-
Sudgn (Hausa Land) as far back as the | 1" gentury C.E., {wiich by
#ar time, both the indigenes and the immigrants were praclicing
tclam), with varving degrecs of understanding.

The practice of Islam had come 1o be concretized with some
dentifiable traditional cultism. General ignorance of the religion,
erimes and other social ills pervaded the societies. The citzens
were heavily taxed, their properties confiscated and freedmen
enclaved. Justice was sold at the exception of a few, sided with the
aditional rulers had abandoned their primary duties of enjoining
seople t do good and forbidding them from avil’. Ethnic division
netween the Fulbe people who were mastly nomadic herdsman and
she ruling agrarian Hausa people persisted thou uh hoth groups were
Muslims but the Hausa kings practiced traditional “native”™ religions
25 such they were seen as insufficiently pivus”™. The situation really
called for a reform, the Sokoto jihad was therefore stuged and led

The Book is edited and transiaws by Bavwing ss The Obligation of Princes,
Beirut 1932 Sec also Alhgji M.A, “The Mabhadist Tradivon in Mortern
Nigeria” Ph.D Thesis, submined to Abdullahi Baveny College, Kano,
Ahmade Belio University Zarcia, 1972, P.O1.

7 www.academin edu/I0NFIEETE,
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by Sheikh Usmanu Dan Fodiyo, ic was framed in a scholarly
religlous [erms.

This paper examined the different stages of the evolution of
Tslamic law of crime in Norhern Nigeria, It should be noted that,
since the values of the people of
Hausa la differed in fundamental ways (rom those of the
jihadists, it was obvious that the reformers were W S0mMe cxtent.
resisted by those to be reformed. How the reform was eventually
achieved, will he examined.

HISTORY OF ISLAMIC LAW OF CRIME IN
NORTHERN NIGERIA PRE-COLONIAL PERTOD
Before (he advent of Tslam in Hausa land, both the rulers and the
ruled were ighly engrossed in all manner of activities and conducts
hat were antithetical to social tranquility, peace and stability.
Yadudu™ pave an insight into this, thos:
.. on the other hand, the traditional leadership in many parts of pre-
jinad Hausa land was becoming despotic. It taxed the citizens
heavily. It confscated property unjustly. It threatened to stand i
the way of the pursuance of scholarship. What 15 Wworse, a
represertative of this leadership had vowed to stem the tide of mass
comversion o an unadulterated 1slam by waging war on the Jama'a
the community of Shehu Usman Danfodio who was the leading
scholar and the force behind the Jihad, or armed struggle mitiated
o defend the Shehw's community from pillage and aggression,
facilitated the establishment of a state which derived i legitumacy
from the shari'a amd whose leaders poverned in accordance with
SAIME.

Before the Jihad led by Usman Danfodio and subsequent
cstablishment of Sokow Caliphate, it was axiomatic that the religion

% Yadudu, Al “Consticution - Making and the politicization of Shari'a in
Migeria' n Journal of Istmiz snd Co-eperative Law, Instiion of
Administratinn, Ahmadu Delle Universite, Zara, Vol 1B, 1991 p.21
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Belam wiys i éxislence movarious parls of Hausa land of Northemn
@ _ It 15 a4 common knowledae that
was introduced into Hausa land as early as the 15" century ™
the rime af the reign of Sarkin Kano Muhammad Romfa, Islam
well esiablished,™
show how serious the leaders were 1o establishing  Shiriah,
Molamad Abdul-Karim - al-Maghili, g renowned Naorth
n jurist visited Kano, RBumfa {the then EBmir of Kano,
.—.:m-d him o write a treatise on the arr of Government Tor him,
A Maghili responded positively and wrnte a ook Taf-af-dive 7 ma
Wb “alal Muiuk.”

The Shart sl raingined ity stalus in MNortbern Nigeria for quice
@ bonz period. However, with the passage of time, more particularly
m the I8 Century C.E.. there was a peneral reversion of
SO -

POST JIHADY PERTIOD
The pre-jihad peniod was followed by post-jihad period (1810-
=S03).

With the caliph rule, for the first time, Hausa land and
Seyond, came under a single leader. Power was delegated o the
Amir's and other officials for both peneral administration amd the
 ESmnnistration of justice. In addition 1o the allices of judges, the
wifices of Mulitasibs and Radd al Mazalim were established. The
Sormer checks public morality while the lamer lisens w o redress
commplaints apainst public officers and judees, Juma'st Muosques
were established in villages and wwns and proper Zakab (poor duc)
eollections and distribution were instilyled, Learning and picty

& Abdulkadic o b “Weaver, 87 veurs inlerviewed in Sokaorn at Kofa
' Marke o 160 May 2004,
Trim Ingham 15, A History of Islamn o West Africs

Eurawa T.A, Shan'ab aigd e Presz in Migeria: [slmm versus  Wesiare
Christian Creiizateon, Kuseea Lalding 1, Bune 200, p. 217,
The Baok i adined amd rranslated by Barwing os The Obligation of Princes,
Beimut 1932, Aoc also Alhaji M.A, “The Maladisi Tradition in Norbern
Migeria® Ph.:D Thesis, sobawired to Abdiullaln Bayecs - Collegs. Kano,
Ahmadu Beble Univerainy Zaria, 1975, PAI,
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Became the chiel criteria for the appainiment of personnel and
public ailicers in the caliphate. ™

In sddilion, the spread of basic Tslamic knowledge, seholarship and
intellectual activities were encouraged i the Caliphate. Hundred of
fiteratures were written on both Tslamic knowledge amd other
hranches especially by the jthad leaders, in short, Shari'sh was
Firmly re-established and continued o governed the entire life of the
Muslims in Sokoto and Kebbi Slates, Zaharadden wrote concerning
lhe achievements of the Jihaddists an mateers of government, [aw
and education, thus:™

It is, perhaps, because of (i guidance and the sirong leadership
provide 1o their communities by the jiladists thar the pelitical znd
social entity, now known ss the Sokdlo Caliphate, was able to
sustain a swstem of administration that survived other reform
movements of a similar namive in wesl Arica and to some extent
even survived the British occupation of Northern Nigeria in the
early vears of twenticth CeTitury.

During this periad, Islamic law of crimes was fully in
operational in the Emir's Courts. The Onr'an, and fhe Starernafy,
were (e subsiantive laws that were used o determined an allezed
wrong or violation. Thar there were Courts, ran accarding (o
[slammic idesl i3 hutiressed by the contention of Yadudu, thus:

Politically, the caliphate was headed at the centre by the Shehu,
the Commander of the faithful, with povwer dispersed and delegated
e flag-bearers, the Emirs, in province. This structure was
complemented by ather offices such as thase of Muhiasib, (keeper
of public morals), and the Wazir who served as Chief Adviser 1o

fhid, pAQ. For derails of achievements of Sokaote Jihzd, we ULR, Fodiyo

Mazlhar ARl ol Zaman NHR.& . 1E11

9 Zaharsdeen 8, “The lslamic ideals of the Dan Fodive Tihad Maovement
Lessons for the present and the Futare” in University of Sokoto, Jowmal
facuiry af Ares and Islamee Stadies, Vob, T, 198] p.ds
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e leader of e Caliphate, Cowrrs were fer up and Juedlpes
appointed for the pravinces and major CERTETS. -

Meveribeless, Lowards the end of 197 Cemury C.E. Shariab
justice started to be relaxed under e l¢adership ol the subsequent
sduslio leaders in Northern Nigeria.

DURING THE COLONIAL RULE

Shari‘ah, especially, its legal systems in Northern Niperin witnessod
greal set back and decline during the British Colonial rule belween
(1900-1960 C.E.). Wihin the period, the Shari'ah civil faw was
narrowed 10 the confines of ‘Laws, of personul Stamus’, s
Criminal Law wtally ousted and replaced with English Common
Law. Despite their promist of non - interference with the “Islamic
religion”, the British rulers in MNorthern Migeria, undermined the
Shari'ah Legal Svstem pradually and acefully through legislatives
policies.

The first step the colonialist wok owands achicving the above
goals was the coactment of the 1900 Mative Cowrt Proclamation.
Under its provisions, the Shari‘ah wis eouated to Customary Law.
In addition, the Alkali’s Courts were restricied trom the application
af certain Shari'ah criminal punislunents such as Zina, theft, and
robbery under the pretest that such punishmens were repugnant
matural justice and humanity. Furthermore, the Courts were made to
fumetion under the sirict supervision and control of the Colonial
Administrative Ofticers. The subsequent proclamation that came
later in 1906 and 1914, all maintained above provisien with slighi
moditication.”

The tiext line of action taken which undermimed the application
of Tslamic Law, wuas the 1933 Native Courts orlinance. Under is
provision, new English Courts, pamely the Magistrale Courts, (he
High Courts and the West African Counts of Appeal were
astablished, The Courts were English in rawre and exercised
N Yududu, op cit. 22
i1 Eomo 5. ~Shari‘al undsr Colonialism ~ Northero Nigeria® i M. Alkali ol

ul. . fedsl) Lelirn in Africa, (Thadan Specrram Books Tody pp. 12
(7 Molammed AR, 4 Dref Hisrery of Sharia fo the Defiet Marthers

Nigeria. thoy, University Press Lid), 1938, PP d-a
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appellate jurisdictions over the Shari’ah Courts on both criminal amd
civil cases other than matters of Muslim Persomal Law. 1n addition,
Criminal Code, consisting English ways of punishment was
sneodnced ™, The effects of hese provisions and the resiriction of
Shariah laws are clearer with the 1906 Native Courts Law, One of
ite provisions readls:

No pative court is to apply palive law aml cusoms which s
repugnant (o natural justice, equity and good consvience, nor should
they apply laws which are incomputible either direcily or by
sinplication with any written law' for the time heing in furce”

Tt is important to aote that, it was by the use of these imporiant
tools wize the Criminal Code, the repugnancy  Clause  and
incompatibiliey test that the superior English Courts exercised an
unlimited powers in nullifving or ¢roding the Shari’ah Civil and
Criminal laws and replaced them with the English Bawr, "

The 1933 Ordinance lerther provides:

For offences against any native law or Custom. i nalive court may
subject to the provision of this ordinance imposed a finc or
imprisomment or both, or may inflict any punishinent authorized by
native law or custems, provided iF daes n! mvolve mutilaiion or
torrure gad (s ot repugnant 1o natwral justice and hamanity”

In 1933, (here was an amendment of section 4 of the Criminal
Code Ordinance. This amendment has the effect of ousting the
jurisdiction of Tslamic Law Courts in matlers covered by Criminal
Code. Thus, before 1933, section 4 OO reads:

13 EKomo %, OF Cig, &, 7

14 MNative Coeet [aw 1906

15 fhedal il

Ly Mugive Couans here melides the Shari'all Courts wmd Mative Lows el
Cusinens ineludes the Shari“ah Lanw sec Komo at, 7

17 Secton 10, 1933 Ordinance



Nigeraan Mantone! Huwoa Riplas Urmansoian Seapnal (1) L1l

No person shall be liahle o be (red or punished m anv Court ather
gmn native tribunal for an offence cxeepr under the express
provision of the code or some other ordinances”

However, in order to invalidate the application of Islamic law
m 1933, in Northern Nigeria following snendment was effecred,
The secLinn n0w reads:

No person shall be hable w be tred or punished in any cournl for an

offence except under the express provision of the vode or somce

other ordinance”

It is worthy to noie here that, the phrase other than native
eribunal has been deleted in arder w0 oust the jurisdiction of Alkali's
Court 1o apply Islamic Law, Therefore, from the abave provision,
one can conclude that the British Colonial Adminisieaiion has
alrewdy ousted or invalidated the application of Tslamie law and
mtroduced their own penal policies, which of course were not
conducive to the Muslim ways of life, The Code operated side by
side with Islamic law of ¢rimes {(Custemary criminal Jaw) whose
mles and provedures differed substandally from Toglish mislelled
Code, Noticeable areas of contlict between this code snd Islamic
law of crime were that™
i.  The code did not view the drinking of aleohol and adultery as

offences. These conducts were regarded as reprehensilile by the

Muslims because both the Qurtan and Sunnah anade them

punishable offences.

ii. The partial defence of provocaiion codificd in section 318 of
the Criminal Code and sec 38 and 222 of the Penal Code Law
of Northers Region cap. 89 [aws of Northern Recion, has (he
elfect of reducing the punishment of mueder o manslaughier,
but the same cannot be said o have been explicilly provided
under Islamic Law of Crimes. Thus provocation is not a
defence in Islamic law ™"

Section 4 Criminal Code Ordinance 19335
[%  Sectipn 4, 1922 Criminel Code (Amendinenr Ordunece)
Jhief
21 Aba-Daveosd, 5. Sunen Ak Dowood Val. £ Hadith Ba, 2532 p: 151
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i, Islamic law of Crimes was rendered null and void by virtue of
section 4 of the criminal code. The effect of this section s 1o
oust the jurisdiction of Mative Courls in matters covered by the
Code.

In order o find solutons to these prablems, the legislaere of the
then Northern Region of Nigena approved a statemnent issucd by the
Government of the Northern Repion, on the subject of the re-
orsanisation of the legal and judicial system of the region. This
statement included the acceptance by the Government ot mast of the
recommendations, which had been made to it hy a panel af
distinguished jurises, which bad been constituwed 1o ook gl wiays (o
priduce anather criminal code for the northern region in September
1958, The chairman of the panel was Savyed Muhammad Abu
Renat, Chief Justee of the Sudan and the two overseas members
were Mr. Justice Muhammad Sharit, a retired Judge of the Supreme
Court of Parkistan aml Prolessor LN Anderson, Professor of
Onental laws of the University of London. The following were also
members of the panel: the Waziri of Borno, Shetima Kashin, Mr.
Peter Achimugu and Mr. Musa (ihman, the Chief Alkali of Bida.
The implicaton of the constitution of that panel was that, while Mr.
Peter Achimuge represented the minenty group of Northern
RBegion, Mal, Musa Usman represented the Gwandu Emirate and
the Waziri of Borno represented the Borno Emirate. Coe ol the
outstanding resolurions of the panel, was 115 advise 10 (he then
povernment of the MNorthern Region, that the new svstem to be
created should not be in conflict with the injunctions of the Glorious
Qur'an andd Sunnsh, After carcfully studying the various systems,
the pancl recommended that the Northern Region should introduce a
Penpal Code and a Caode of Criminal Procedure based vpon the
Suduncse cude,

In January, 1959, the draft bill was submited o the scrotiny of
a commitiee of Muslim jurists, presided over by Mallam Junaidu,
the Waard of Sokoto, The committee made numerous
recommendations for the amendment of the bill. The dratt bill was
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sublished in July and passed (hrough the Warthern Region
legislature in August and early September, hecoming a law on th
76" of September 1960,

Section 68 (1) of the said law provided:

The punishiments e which offerders are Lable under the QTOv SIS
of this Penal Code ane:

Death

Forteiture of property

[mprisonment

Delention tn & refnrmatory

Fine;

Caning

L = L

(2) Offenders who are of the Muslim faith may in addition to the
punishments specified in subsection (1) be liable to the punishment
of Haddi lashing as prescribed by Moslem (sic Muslim) law for
affences contrary to section 387, 38R, 393, 403 and 404 of this
penal code.

It is worthy of note that the word “may™ as used above in sect
A2 in law has no hinding effect, It is discretionary and mnot
mandatory as opposed (o the word shall which indicates mandatory
provision. Furthermore, the offences stated above invilved offences
under sections 387 and 388 Adultery, 392 and 393 invelve
defamation, 402, 403 and 404 which involved drinking of aleohol
or wine, which are principally punished by Islamic law.

Sub section (2) above permits the imposition wpon Mushm
offenders of traditional symbolic punishment of lashing which in
real sense, are not the actual provisions in the Qur'an and Sunnzh
as defined by the Muslim law of Makili School. Hence, Haddi
lashing spelt out by sec. 68(2) of Penal Code Law of Northern
Region is discretional and not mandatory.

12 Motice 1959 (N.R.LLN. 56 OF 1960)
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EFFECTS OF COLONIAL LEGISLATION ON
ADMINISTRATION OF THE ISLAMIC LAW

1. Shari'sh was struck down by the emactment of  colonial
Legislation, which stipulated thal any pumishment awarded should
not he “repugnant 0 natural justice and humaniey ™. This phease was
applied agains) the mfliction of punishments for Zina and theft, The
charges are however that, the punishments are barbaric, inhuman
aml agwinst the universal eonvention on human rghes. Stoning to
death was for example described as... the ulimate form of ormre
as cruel. imbwman and degrading prohibited by the Constitution of
the FRAN 1999 in sec. 3401) which provides inter-alia:

Every imlividual 15 cntided to respect for the dignity of his person
and acvordingly:

{4} Mo person shall he sehjecled 1o torure or to inhuman or
degrading treatment.

In any case, we have chosen not o dismiss with 4 wave of
hanad, these clums laid against the implemematien of Islamic Law.
Instead, we have chosen o denounce to some of this claims by
cxpasing thelr weakness amd 10 miost cases unjustitiable stance, To
prove the above assertion wromg, we rely on the provision of
section 33(11{a) of the Constitution Federal Republic of Nigeris
1999 which expressly smates:

Set. 35(1) Every persan shall be entitled to his personal liberty and
no person shall be deprived of such liberty save in the following
case and in accordance with 2 procedure permitted by law.

() In execulion of the sentence or order of a Court in respected of &
criminal offence of which he has been tound puilty,

In view of this. an execution of sentences or erder of Count in
respect of a criminal effence of which 4 person has been found
auilty, cannat be a torre or inhuman or degrading treatment of his
right to digniry,

1. The machinery for administration of Tslamic law, for example,
Judicial Councils and Alkalis’ Courts were under full contral of the



Nigerizon Navivnal Himan Bighis ConmpizsianSonrned 12000) 115

colomial Awthority., This comrol was cnsured by  following

prOvISIOns;

@) Al Courls oot established by the Resident were prohibited and
that adjudication without the authority of e Resident 15
statutory offence.

(iiy The Residemt was vested with the power of appointment,
suspensinn and dismissal of Membars of Native Courts,

Giiy Resident has the power of general inspection, review ot
findings and sentences, transfer of cases and determination of
appeals coming fram the Alkalis and Emirs Courts.

(iv) Death seotences passed by Finirs courts had 1o be confirmed by
Governor. Scction 4¢1) of the Criminal Code Ordinance which
siruck down the application of Islamic law, provides thit:

No person shall be liahle to be tried or punished in any Court for an
offence except under the cxpress provisions of the Code or some
other Ordinance. ..

Sections 32y of the Penal Code amd 401) of the Crimnal Code
are directly in condlict with Islamic Criminal Law. This conflict led
10 crisis with far-reaching effects, Tt srarted in 1947 wich case of
Tioho Gubbg vs Guwandn Narive Aurliority™ In |hat case. the
accused had heen convicled of deliberaie homicide by a Mative
Court according to [slamic Law and senienced to death. On appeal
1o the Supreme Court, under the Criminal Cade, an the same facts,
the punishment was reduced to manslanghter, On Turther appeal o
West African Court of Appeal (WACA), WACA considered the
power of Native Courls 0 apply customary Criminal Law. It also
considersd the provision of section 4 of the Criminal Code
Ordingnce, The Court held that section 4 of the Criminal Code
wherein if a Native Court tried any person for an offence found in
the Criminal Code, it was bound w follow the Criminal Code aml
not Mative Law and Custom.

33 (1947 vol 12 WACA 141
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This deeision had far-reaching conseguences an the arowth and
development of Tslamic law, in that it entrenched the subjupation of
Istamic Courts o the contral of the Enzlish Colonial Courts,

DURING THE INDEPENDENCE PERIOD
The Penal Code of Northern Region of Nigeria came into cxistence
a dlay before Nigerid awained independence on 1* Octoher 1960,
This means that the actual operation of the Code was during the
period of independence. The code re-cnacted similar provision Jike
scction 4 of the Criminal Code, which ai that, period, further
relegated the operation 1o the back of mind of punishment of any
person in accordance with Islamic law of crime the section states:
After the commencement of this law, no person shall be liahle to
punishment under any Native Law and Custom, ™

It was based on this that, the then High Court of Northern
Nigeria in the case of Numan Federation v Sumari Numan®™ upheld
the decision of a provincial Court that where an offence was
committed hefore 20" September, 1980 but the trial did nor ke
place undil after that date, section 3(2) of the Penal Code prevented
any canviction under native law and custom,
During this period, Islamic Law of Crimes was completely
subjugated, although the then Arvea Couwrts continued to determine
issucs pertaining o Muslims personal right and, the agitation for g
Code of Criminal Law based on the Qur'an and Sunnah continued
to generate debate,

THE PERIOD AFTER INDEPENDENCE

During this period, the wave of Islamic resurgence in the North
accounted for the Muslims incessant demands to be governed by
Shari'ah in all aspects of their lives. It was not surprising that
during the Constitutional conference of 1976-1978, this agitation by
the Muslims therefore became known as Shari‘ah debate, perhaps

24 Section 3(2) of the Penal Code Northern Nigeria
23 (1%61) NMLE 15
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out of sheer ignorance or duc to the manner the Shari‘ah issue was
presented to the conference. Opposition (o it by nan-Muslims
generated so much rancour among members that Mushm members
at that conference had to stage a walk out. It is difficult for one o
understand the pround for sech opposition. This is because the
personal rights of non-Muslims in the country are determined
purely in accordance with the customs of the parties concerned.
And since the law of the Muslims s Shari'ah, it is expecied, that
others should concoede o them the right to be governed by such
laws. But relipious bigotry, pulitics and cultural animosity were Lop
on the list of colonialism, in this regard ignorance not-with-
standing.

The Qur'an starcd that:
Never will the Jews or the Christians be satisfied
with thee unless thon followed their jorm of
religion, Sav: the guidance of Allal that s the
(orly) swidarce wert thou o follow their desives.
Afier the knowledge which hath reached thee than
wouldst thou find neither protector nor heiper
against Allal.™

Similarly, verse 109770l the same chapter further explained that:
Quite a number of the people of the book, wish they could Turn
you people back to infidelity after ve have believed, from selfish
envy after the truth has become manifest unta them.

The above awthorities were re-affirmed even by the English
Colonial Courts, I was an established fauct that, when British
colonial Masters ok control of any Country, they imposed upon
the inhabitants what laws they please. For example, it was held by
the Privy Council in the case of Blankard v. Goldie that:

When the king of England conglicred a country he
may imposed upon the inhabitants wihat laws he

26 Cur'an chapier 2: 120
27 Dur'an chapter 2; 105
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Pleases such is that wntit such faws be given by the
CONGHErOr the Jaws and crstomy af the conguered
Country shail hold pledpe EXCEPT witére they are
COIrQry 1o the established relipion.

This is in conformity with the decision m the case of Calvin Case.
In that case, Lord Coke has this Lo say:

If @ Christian king should conguer the Kimgdom af

an infidel and bring them under His SuBfecon;

than Ipse facte the Iows of the infide! are ahvopared

Jor ey are not only against the Christianite bur

alse  against the law af God and nomre g5

comained in the Decoloc.™

Although the colonialists were against application of Islamic legal
syslem, they were more caretul, syvstematic. hypocritical and
pulitical in their OPpOsition o Shar 'ah than the indigenous pecple
who wanted it removed completely and irmmeediztely, Eventually,
the right of any state that desire Lreating a Shari 'ah Count of Appeal
was retained in the 1979 constitution™ which in fact was only g
reinforcement of the position of the then Northern Region. ™ The
relegation of Islamic criminal law meant an imporiant aspect of
Shari'alt was left owt and (his continued 0 be g source of seripus
concern o the Muslims.

The Area Cours s¥stem  remained enforced in Noarthern
Nigeria until 1999 when some states in Northern Nigeria decided ]
embark on total application of Islamic law in all mateers relating (o
Muslim, including civil amd criminal matters, The adoption of
Shari'ah law hy some states of Northern Nigeria is founded on the

28 Olawoye, C0. Customary Law and the Repugnaney Provision The
Lawyer, 197 p.6

9 kg

A0 Sec. 240 Constitution of Faderal Republii of Migeria, 1979,

31 Cap, 12X NRLN, 136 OF 1960
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seovision of Sec. 38(1) of the cunstittion of the Federal Repubiic
of Nigeria which providus:
"Every person is enfitded to freedom of thought,
conscience and religion...”

Also Sec. 4 (7) and Sec. 6(4) and (5) of the Constitation of the
Federal Republic of Nigeria vested the House of Assembly of 2
cate with powers o make laws for peace, order and good
government of the state or any part thereof,
In the exercise of this power for example, Sokoto State House of
Ascembly enacted law Moo 2 of 20000 A faw 10 establish Shari“ah
Courls to Apply Shari'ah law in Sokow State, Also, the Kehbi Suate
House of Assembly enacted. The Kebbi Suae {Administration of
Shari'ah Law No. 3 of 2000 (A bill to provide for the
Administration of Sharia’a Law and other matters connecied wich),
Section 5 of said law staced:
1) A Shari"ah Court shall have jurisdiction to hear and deterinne
civil matters and causes, where the (wo partics are Muslims,
7) The upper Shari'ah Court have appellate aml supervisory
jurisdiction over the Lower Shari’ah Court.

However the Kebhi and Sokoto States have repealed the application
or applicability of the common law. The law provides in sec. a0 of
the Shariah Laws No, 2 of Sokoto State and No. 3 of 2000 of Kebbi
State, thus:

30. Notwithstanding the provision of section 3 of the Applicable
laws (Miscellaneous Provision) Edict, the Commaoen law and the
doctrines of equity shall not apply in  the Sharia’ah cours.

31(1) The area court law 1968 is hereby repealed.

(1) The provision of the following laws in force in the  statc.
which defined customary law 10 include Islamic law or Muslim law
are herchy repealed,

a)  Civil Lisbility Law (Cap 23)

by District Court Law {Cap 44)

¢} High Court Law (Cap 60)
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CONCLUSION

It is very clear from the foregoing that, in some States of Northern
Nigeria the repugmancy clause has already been invalidated, it
applics also to the incomparibility clause. In legal term the rule have
already gone. But hecause some of our Courts are not respectant of
even the Constitulion when it comes o Islamic Law, becanse of
their bias and bigotry against Islamic Law.

It is hope that, legislature of all Shari"ah operating states would
make laws to invalidate the repugnancy and incompatibility clauses
e that there would be no ambiguity abous the non-application of the
rules.



PROMOTING ACCOUNTABILITY FOR ELECTORAL
CRIMES: A CASE FOR STRENGTHENING EXISTING
INSTITUTIONS

By
Stanley Ibe'

Abstract

During the 2011 voters' regisiration process, the Independent
National Electoral Commission (INEC) allegedly detected 870,000
cases of multiple registration - clearly a crime under the Electoval
Act. There iv no evidence fo suggest that a sizeable number of these
multiple  registranis  were prosecuted. This @5 not peculiar.
Perpetrators of elecioral crimes in Nigeria aften get away with their
crimes, Take the recommendation by the National Hwmnan Rights
Commission to the Aitorney General of the Federation {0 prosecuie
4] persons who brazenly violated the Elecioral Act in the build-up
to the 2011 general elections, Not one of these individuals has been
brought 1o justice. Unfortunately, this seeming rveluctance or
incapacity to prosecute electoral offenders fuels more violence,
creates a culture af impunity and encourages complete disregard for
laws. It a bid to address this challenge in a concerted fashion, The
Justice Muhammadu Uwais Commitiee on Electoral Reforms’
recommended the establishment of an  Electoral Offences
Commission to prosecute electoral offenders. As excellent as this
recommendation might be, it appears ro assume that this new
institution - if created — will rise above the challenges thar bedevil
existing institutions. It is not clear what drives thar optimism. The
writer argues for strengthening exising institutions to deliver on
their mandates.

1, LL.B {Lapos Swte); LL.M (Maastricht); PGD [Abo!Turku}. Ibe iz a human
rights lawyer, researcher and democracy enthusiast,

2 Report of the Electoral Reform Committee, Vol. 1, Main Report, December
2008 availahle at hiip: (fele ng'wp-
content/uploads:2014/03/ JusticeMohammedUwalsRepert. pdf (accessed on
12Sepeember 2015).
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BACKGROUND & CONTEXT

Migeria has an unpleasant history with clections’ and violence,'As
Tustice Muhammadu Uwais® Committec” put it in 2008, “the 85
vear old history of Nigeria's elections shows & progressive
deacneration of oucomes. Thus the 2007 elections arc believed to
he the worst since 1922.""The Commitiee lays the blame for this
ciate of affairs on a “prevailing atmosphere of impunity with regard
to election offences.” Characterizing the main beneficiary of the
process, the Committee observes that politicians “have become
more desperate and daring in taking and retaining political power,
more reckless and greedy in their use and abuse of power, and
maore intolerant of opposition, criticism and efforts at replacing
them. ™" These words ring true today as they did more than 8 years
befare,

To get a better handle on the subject of engagement, it is necessary
to clarify what electoral violence means. Jeff Fischer helpfully
describes electoral violence as “any random or organized act that
seeks to determine, delay, or otherwise influence an electoral

3 The history of elections begins in 1922 with the Clifford Constitution thi
allowed thres unofficial representatives from Lagos and one from Calahar
o be elecied by residents of thoge towns with a minimum income of 100
pounds sierling. For more on 4 short hut reverting histery of elections and
coups in Nigeria, See A, Jisadu, *NMigeria™ in LM. Fall, M. Hounkpe&
Crhers, Elecrion Management Bodies in West Africa = A Comparative Sudy
af the Comribution of Electoral Commissions to the Serengthening of
Democracy (Jobanneshurg: Open Soclety Foundstions, 20013, chaptee 3,
pp. 110-113,

4 lromically, the first federal elections i which the principle of universal adult
suffrage applied - that of 1959 - was marred by violence and allegations of
clecearal malpractices. This was only the beginning in a long history with
electoral viokence, The 1964 federal elections suffered a similur fate, as did
1961 regional elections in Tiv Division. Unfortunately, viclence has become
4 common feature in successive elections since 1959, For more on this, see
A, Jwada (n. 3 above), p. 111,

5 Presidential Committee on Electoral Reform, 207,

&  Report of the Electoral Reform Committes (n. 23, page 19, paragraph 2.1

12)

Jhid, paragraph 2.1 (b)
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process through threat, wverbal intimidation, hate speech,
disinformation, physical assault, forced protection, blackmail,
destruction of property or assassination.™ Described in this way, it
is easy (0 see why several acts perperrated by political actors, their
agents and cromes amount 10 electoral violence and therefore
qualify as crimes for which accountability is required.

The challenge really is not with identifying what violent acts
translate o crimes for which prosecution ought to occur. That is
fairly easy. What is somewhat difficult is - having identified crimes
for which the law ought o fake s course, how do we ensure
perpetrators  account for them? Some people - including  the
Electoral Reform Committee - argue that INEC should be divested
of the powers to prosecute so they can concentrate on their core
mandate of election management.’ For this category, we need
another institwtion 0 take on this responsibility. This writer
disagrees.

While there are compelling reasons to establish 2 commission to
prosecute electoral offences, including the lack of capacity within

E ). Fischer, "Elestoral Conflict and Yeoleose: A Strutepy for Stwdy and
Prevention,” IFES White Paper 2002-1 of February §, 2002, p.8 available
at
betpz/Yunpanl.un. org/intradoc groupspublic/documents/uncc wnpand | 9253,
pdf {accessed on October 15, 2015).

9 INEC has broad powers including those of orgenizing amd supervising
glections o the offices of Presideor and Vice President, Governors and
Deputy Governors, Senators, Members of the House of Representatives and
Houses of Assembly of the States; regisiering political parties; monitoring
orgamization and operations of political paries. monitoring  political
carmpaigns and providing tules aml repulations which povern political
parties. For more on the powers of INEC, 2ee Section 15, Pat 1 3rd
Schedule w he 1999 Constivtion  available at  hitp:/fwww nigeria-
law. orgiConstiwtionOfTheFederalRepublic OfNigeria. iim# IndependemiNan
anzlElectoralCommission {accessed on Ocrober 19, 2015}, In its repor, the
Electoral Beform Committes recommended the amendment of the 1999
Constitution with @ view 1o unbundling INEC wund sssigning some of its
curcenl responsibilities o {ay Political Parties Repistrution and Begulatory
Commission; (b))  Elecioral Offences Commission; (¢}  Coostituency
Drelimbtation Commission and () Centre for Democratic Studies,
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INEC amd the need to keep the instilution focused on performing its
cote functons, we argue that creasting another institution simply
bureaucratizes the problem without necessarily solving it. Besides
the obvious question of resources tor this new institution, there is
the broader question of what value it would add in a contexl where
there are at least three institutions — the Arorney General's Office,
the police and INEC - already charged with this responsibility.
Besides, the argument could be extended further to suggest that
specialized courts should be established to ensure speedy
dispensation of justice. Apain, this idea auempts w isolate justice
for electoral offences {crimes) from the broadsr concept of justice
which ought o apply in all cases.

Our central thesis therefore is that new institutions do not
necessarily solve problems. In some cases, they actually exacerbate
the problem. Take the challenge of fighting corruption in MNigeria,
The primary institution designed to lead this effort is the Nigeria
Police Eorce. Granted the institution has not been as effective as it
could be in addressing this challenge.” However, the proliferation
of “corruption fighting institutions” hasn't either. Sometimes,
people are confused about the related responsibilities of these
institutions - so much so that the “Stephen Oronsaye
Committee™ 'recommended the scrapping of two of the more
popular anti-corruption institutions - the Economic and Financial

10 Those Intereseed in understanding how the police operates in Nigerla may
wish 1o read Criminal Force: Tormure, Abuse and Extrajudicial Killings by
the Nigeria Police Force (New York: Open Soclety Foundations, 2010).

Il Presidential Committes on the Rationalization and Restructuring of Federal
Government Parastatals, The Commitiee was inaugurated by President
Goodluck Jomathan on August 18, 2011 with a four point mandate,
including to “examine critically the mandates of the existing federal
agencies...and determine areas of overlap or duplication of functions and
make appropriate recommendations.” See Mr. Stephen Oronsave's remarks
ar the subrnlssion of Commitee Report on April 16, 2012 reproduced in full
Bt hnp-..fn'iupmts-ng.cnm-‘ll]:I2.'IZH-.flﬁifgwmﬁ-m—s-::mp—efcc-iapc-ﬁw-
uthm-u-umma}t-cnmmluae-sutuniuarepuns-mﬂtinna.llsatlun—ut‘-mdas.-'
(accessed on 12 Oerober 2015).
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Crimes Commission (EFCC)Y and  the Imdependent Corrupt
Practices and Other Related Offences Commission (ICPC)."
Although the recommendation has not been implemented. the
challengs of proliferation and the seeming rearession in the anci-
corruption war may have swayed the Comminee o reach this
decizion.”

Against this backdrop, we are miinded to think that strengthening
existing institstions is 2 viable alternative 1o creating new
imstifutions, This swenothening process might include estzblishing
sppropriale structures and practices by which acceprable conduct is
rewarded and sice versa, This 15 particolarly cratical m the contexl
of Nigeria where a fow consider themselves above the law.,

The culwre of impunity which develops as people distegard the
law withoul consequences creates different catezories of individuals
- gsome who ger punished for violating the law and others who do
the same thing bot seem o eer away with it Changing this culiure
i5 not a5 easy as writing a picce about 1t but it can be done.

The well-intentioned argument for establishing an Electoral
Offences Commmission by the Muhammed Uswais Commitiee may
not change things 1f the fundamentals remain the same. DL seems 1o

12 Dstablished By the Feonemic and  Financizl Crimes  Commission
(stablisbmen) Act of 2004, The Act assigns 7 functions to the
Corwmissinn, incleding invesiization of all financial crimes (scction &b,
adoption of mepsures 0 eradicuss the commission of sconomic and financial
crimes {section Giedt, and coordipacon of all existing  ecopomis
fimarr:ial crimeas nvesteganing units in Nigeria (section & (n}).

13 FEamblished by oohe Cormapr Pracrices aod Crcher Related Offences Act of
2000 The &ct assigns & duties o the Commission, including examination of
pracrices, sysiems and procedures of poblic bodies (section & (b1}, educatine
the public on and against bribery, cormuption amd related oflences (section &
fevi, and enlisting amd fosterng publss suppocl 0 Sombaling  Cormupizon
{section A ([}

14 In his rensrks an the submizsinn nf the report, Chairman Osorsave chacived
thar “it is a fundamental breack of acceprable practice of good public sector
EOVOENANCE TH CTCAME 2 OCW BUency of insboution g5 2 respomse fo the
soeming failure or poor performance of an existing agency in order tw suit
political or iedividual imtersstz.” See Oronsave’s Bomacks relerenced o
nube 3 by,
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me that there are sufficient prosecuting institutions in Nigeria to
prosecule electoral and other crimes, The big question is whether
we will let them do their jobs.

I. LEGAL FRAMEWORK FOR ELECTORAL CRIMES

The conduct of clections is regulated primarily by the Constiretion
of the Federal Republic of Niperla, 1999 and the Elecioral A
2010. However, there are othersupplementary lepal instricments,
including - in the context of electoral crimes, the Crindmal Code,
Penal Codes Criminal Procedure Act, Crimingl Procedure Caode,
the Padice Act and Guidelines for the Conduct af Palice Officers on
Electoral Dury,

The Electoral Act, 2010 (as amended) creates a number of election
related crimes and prescribes pemaltics. To mention a few, it is a
crimete “directly or indirectly threaten any person with the use of
force or violence during any political campaign. ™™ It is alse a crime
to “threaten to make use of any force, violence or restrain™ or to
inflict or threaten to inflice either directly or through another persan
“any minor or serivus injury, damage, harm or loss an or dgainst 3
person in order 1 induce or compel that person to vole or refrain
from voting, or on account of such person having voled or refrained
from voting.™" This erime extends to post-election violence ta the
extent that it protects prople from violence, intimidation or threats
for “having vated or refrained from voting” for somenne,

!.

_‘

15 1999 {us amended), It is inseructive w note that a fresh armendiment 1o the
Constitution - which sought, among other things, o provide for the right of
indeperdent candidarez 1o stand fon podatical offices, esablish time - limits
for pre-election suits and exiend o 21 dayz, the time limit for INEC o
conduct presibental or governorship mun-off - was submined in Febneary
25 o Preswlent Goodluck lomathan hor was unforterately not signed
before his term expired on May 29, 2015,

I Section 6010

17 Section 131 {1} Upon conviction, this crime is punishable with upr lor three
¥ears Unprisonmoir
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Perhaps more instructive in the context of the 2015 elections”
is the prohibition of hate speech.” Although not a crime in iself,
hate speech often precedes  violence and  is therefore
prohibited, Section $3(3) of the Elecioral Act prohibits the use of
places “designated Tor religious worship, police station and public
places™ for “political campaigns, rallies and processions™ or
order © “promote, propagate or attack political parties, candidates
or their programmes and ideologies.™ Section Y5 provides that: “No
political campaign or slogan shall be tained with ahusive language
directly or indirectly likely to imjure religions, ethnic, tribal or
sectional  feelings.”™ Tt also  prohibits  “abusive, miemperate,
slanderous or base language or insinuations or inmendos designed
or likely to provoke violent reaction or emotions. ™
Section 102 provides for sanctions against “any candidate, porson
or association who engages in campaigning or broadcasting based
on religious, tribal or sectional reason for the purpose of promoting
or opposing a particulsr political party or the election of & particular
camlidaie.”™ The sanction is a maximum fine of N1O03,000 or
imprisorunent for twelve months or both, These provisions arc
reinforeed by paragraph 10 i) of the Cuidelines for Political

¥ Nigeria's Marional Human Rights Conclusion recognized & "npotzhle growth
in hate speech” in the mun-up to the 2015 general elections. See 4 Fre-
Flection Report ond Advisory on Vidlence in Mgeria's I0I5 General
Elections {Abuja: National Hiwman Rights Commission, Z015), pp. 3133,

19 Hate speech include () all dissemination of idens bosed on racial or cthnic
superiority or hatred, by whatever means; (b} incitement o batred,
eomitempt or discrimination aginst members of @ groop on grounds of theic
race, oolour. descent, or pebiopl oe ethnic anging (o) threars or incilensnol
to vinlence pgainst persons or groups on the grounds of (b) above; (d)
expression of insults, ridicule or slander of persons or proups of
justification of hatved, contcmpt or discrimination on the geounds in (h)
above, when it clearly amounts {0 iocitement i batred or discrimination: ()
participation in orgenizations and autivitnes which promote and incite el
discriminatien.” United Mppops Commicee on the Elimination of Eacial
Discrimination, Geperal Recommendation Mo, 35 on "Combating  Bacis
Hate Speech,” CERDSC/GOES, parz L3, p. 4 {2013} avalabde
hrtp-;|','1.|.'l,u".=.',r:fwu;l_q,l..ufﬂfdmiﬂ.r53f457dh4.h[ml (wccessed o Cheober 28,
21 5).
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Ralfies. which &l.o probibits the wse of hate speech and
discriminatory rheteric during campaigns. Rogrettably, neicher the
fairly elaborate provisions nor the sanctions regime could deter
peaple from resoring o hate speech during the 20015 general
¢lections, One reason for this, 15 probably lack of accountability for
similar offences committed in the past,

There are of course other crimes recognized by the Electoral
Act. These include possession of more than one valid voters card,
applying for ballot paper in the name of some other person, voting
more than once in an election, offering money 0 valers (o vole or
refrain from voting for 2 partiicuelar camdidale, acting or inciting
orders to act in & disorderly manner on elecion day, and snatching
or destroying electon materials ™

1. WHAT MAKES ELECTORAL CRIMES

PROFITABRLE?
There are several factors that make commission of clectoral crimes
profitzble in Nigeria. In this section, we will briefly examine four -
the lucrative character of political offices; lack of accountahility for
these crimes; the polines of ®wanner takes all” and the related
guestion of absence of virdle oppasition; as well as poverty/vouth
unsmplovment.

The political office is perceived as ooe of the most sought-after
pfiices amywhere in Nigeria.” The reasons are not far-feiched. Tt is
extremely rewarding in terms of access (0 resources amd politcal

2 The Twbependem Warsonal Electoral Commission (TMEC)E has prodisccd a
concise chat of the offences and corresponding punishment upon convictin.
This is available at herp:ffwar inecnigeria. orefwp-
conbenuupkoads 203 EVELECTION-0FFENCES-AND-PENALTIES pdf
fccpssed on 16 Clotober 2005)

In amdnterviess sl one of Rigeria's leading 1elevision stations, [oomer
Seoalor Awa Arise described polinics as “the nwost lucrarive jof o this
country today.” Sec "Poiitics is Migeria’s Most Lucrarive  Business
Sematar Arise,” Chanincls Television, Scprember 25, 2013 available i
hirped fwwew charnelsty come 201 30602 5 politics-ls-nigerizs-most-lucrative-
husiness-senuior-arise/ (accessed on Qoiober20, 20057,

Fd
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leverage.© Indecd, the mere invitation to political office elicls a
different kind of deference from citizens. Regrettably, the polincal
office does not necessarily belong o the qualified. Anyone with (he
means can orab, use and abuse power — often with impunity, This
partly explains why successive clections have been fraught with
violence, each seemingly more intense than the previous.

One of the more significant contributors to escalaling elecioral.
crimes is the apparent lack of sccountability for the crimes. Like we
indicated in the introductory section of this article, some electoral
offenders from the 2011 electons have ver o face justce. While
there may be several gond reasons why this 15 the case, it is perhaps
the higpest incentive for porental offenders but also political office
holders. Expressing his frustration with this state of affairs, former
Chairman of INEC, Professor Anahiru Jepa lamented that:

The issue of electoral offences and the impunity with which
they are commitied is also something that we have to deal with. We
have done our best singe we came in as 8 new Commissian
prosecute electoral offenders, both during the registration exercise
and the elections. And we recorded quite a number of sucvcssiil
prosecutions, even though these are relatively few compared with
the large mumber of offenders. One of the major challenges we
have, obviously, has to do with institutional weaknesses, such :
inadequacy of legal capacity 1o prosecute such large numbes
suceessfully within a short period.”

22 Professor Claude Ake explains this phenomenon as follows: "in Bogerla il
struggle for political power i3 s0 intense that political competition eweaio
to & form of warfare, What causes this is the simple fact of political prae
heing so highly valued. The more political power is valued. e e
intense the siruggle for " See “"Time to Swp Winner Takes All
Symdrome,”  The Tide Newspoper, October 20, 2015 availahle 3
hirp:/ S thetidenew sonline, o/ 200 50823/ me-to-sop-winner-thes.
all-syndrome! (accessed on Deleber 20, 20155,

23 A, Jega, "Elections, Democratic Transition and Contlicl Managemen)
Africa.” Kevoote Addeess at Symposiom on “Manuging Contlicls s
Africa”organized by the Centre for Conflict Management, Kennesaw State
University, Georpia, TSA, May 13, 2011, pp 13-14
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The politics of "winner (akes all” and concurrent absence of a
virile opposition make losing an election unpalatable to the average
political office aspirant, The biggest indicator of the “winner takes
all™ syndrome is the tendency for the “ruling party™ in succeeding
elections to monopolize state power and resources for the purpose
of perpetuating party members in power. Little wonder former
President Olusegun Obasanjo famously described (he 2007 general
elections as a “do or die” affair™ On e other hand, politicians
donot like 1o B¢ in opposition apparently because most are in
politics for what they can get rather than what they can give.
Consequently, opposition party members are wont to Crossover to
the other side as soon as thev lose clections or fall out of favour
with party leadership. This trend took a ridiculous dimension before
and shordy after the 2015 peneral elections. In a thoughtful
responsg (0 what has been described as  “political
normadism, "“Alhaji Balarabe Musa, former governor of Kaduna
State opined:

The defection by members of political parties is mindless. This
Is because there is a lot of loose money in the country and anybody

24 In its February 12, 2007 edition, Delly Trust Newipaper quoted Presicdent
Olusegun Obasanjo's statement in 8 polltical campaign rally in Abeokuta,
Ogun State as follows: =...this election 1s 4 do or die affair for me and the
PDP. This election is a matter of life and death for the PDP and Nigeria."
For more on Obasanjo's rhetoric and s impact on the 2007 elections, see
M. Tenuche, “Rhetoric of President Olusegun Obasanjo & the 2007
General Elections in MNigerie.™ Jfowmal of Sustalnable Development in
Africa,  WVol. 12, No, 1, 2010 availeble &8t hip:iwww, jsd-
africa.com/Jeda/V IZNO1_Spring2010_A/PDF/Rhetoric % 200f % 20 President
200 wsegun H200basanjo % 20(Tenuche). pdf (accessed on October 20,
2015,

25 Dr. Udeuhelelkechukwy describes poliics! momadism in the words of
Malthora as “party defectlon, cross campeting, pamy-swliching, flaor
crossing, party-hopping, canoe-jumping, decamping, party- jumping etc.”
See U, Ikechukwu, “Political Nomadism and its Implications on Political
Development in Nigeria: A Critical Analysls." luterdational Jourmal of
African  gnd Asign Studies,  Val, 9, 200135  availlahle @
file:/C: U sers/|pt Downloads/22756-24838-1-PB . pdf faceessed  on
October 20, Hi15).
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with sufficient money can go (o any other party o achieve his
sibition,... The root of defection is money politics...another Teason
why politicians decamp is due to lack of internal democracy within
solitical parties. This lack of internal democracy is what results to
s threatening level of defection in the couniry.... Normally there
« nothing wrong with defection, it is democratic, and it is the
stilization of the constitutional provision for freedum of association
and choice. The phenomenon happens in all countries of the
world... in advanced countries defection happened rarely and if it
sappened, there must be honourable reasons for it

Poverty is pervasive in Nigeriz.” As a result, political office
s=ekers can exploit the vulnerability of poor people to perpeiuate
violence and therefore commit electoral crimes. Concomitant with
rising poverty is massive youth unemplovment™ which provides the
Buman resource required to commit these crimes.

These challenges can be addressed by a combination of good
governance, effective oversight and accountability mechanisms and

16 =Defection Undermines The Quality of Politics in Nigeria - Balarabe
Musa_"Leadership Newspaper, February 12, 2014 quoting News Agency of
Nigeria  available a1 hopifleadership, ng/news 344910/ defection-
urkbertnines-quality-potitics-nigeria-balarabe-musa (accessed on October 20,
2015).

77 The World Bark ranks Nigeria as the 3rd highest contributor 1o the "world
peor” population in terms of sheer numbers {with 7% of nearly 760 million
poor people around the world), The wop two are India (33%) and China
{13%). See *Ending Poverty Requires More than Growih, Says WBG.”
Press Release, April 10, 2014 available al
neep: i wwrw, worldbank, orglen/news/press-release/ 2014/04/10/ending-
paoverty-requires-more-than-growth-says-wbg {accessed on Octoher 20,
2015).

7% Dr. Aisha Mzhmood, Speclal Assistant on Sustalnable Banking at the
Central Bank of Nigeria indicated that 70% of 30 million youths in Nigeria
are ehher unemployed or underemployed. See A, Mahmood, "Nigerian
Sustalnable Banking Principle.” Paper presenied at the World Environment
Day Programme organized by the Federal Minisiry of Environment, Abuju
on June 5, 2015 and quated in hitp:/www. informatlonng, com/20 1 4/06/80-
af-nigerian-youths-are-unemployed-chn-otficial. bml (secessed on Oerober
31, 2015).
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the entrenchment of sownd political culture. The TESPONSE TSt
however begin with a  result-oriented leadership commined to
changing 1he present narrative.

I, HOW WE CAN TURN THE TIDE?

[n October 20135, the courts nullified elections in Rivers State” and
1§ of 31 local governments in Akwa [bom Siate. ™ It was pot the
first time that elections have been nullified in Niperia, In these
cases — as in many before them - the courts identity the commission
of electoral crimes, anl sometimes even po as far as listing alleged
offenlers.  Unforwmarely, they  often  refrain from ordering
prosecution of these people and prosecuting instinnions are reluctant
to take up the challenge, This is one reason why impunity in the
context of elections persists.”’ The other is that our Juslice system
unforunately sometimes condanes impunity. Contirming this paint,
the Naticnal Human Rights Commission in a report issued in
February 2004 made the following ohservation:

The Nigerian judiciary has created the imipression that there is
one law for poor people and another for the big men and women
who put themselves forward for elections.. The courts not only
facilitate the vielation of citizens' rights 1w effective participalion in

29 5. lroegbu, *Tribunal Nullifies Wike's Elactions. Ordars Frech Talls, ®
ThisTry Newspapers, 24 October 2015 availahle at
birtpe £ e thisday live, comarticles iibunal-null ifies-rivers-
election/I236327 (accessed on 28 Octaber, 2015).

30 L Isie, “Confusion as Tribiena] Nullifies Elections in 18 Akwa Tharm LGAs
but leaves Governor in Office. ™ Premicm Times, Chrober 22, 2015
available  at hlI].:|:-'."'-1"-'~"ﬂ-'.i!le'l':Hl.ImtEI'l't-ZHHR comnews head lines! |91 502
Ennfllsiun-u.';.-trjhullﬁl-ILu]EiT'LE!:-E'IE:I!:'uu-:in-l-E-—al:wnail:u:lm-]gas-b|||-|::u1.'|:'5-
governos-in-office. hunl (azeessed on 280ctober, 20153,

31 In 2043, the Presidential Committce on [Malogee and Penceful Resolution
ol Security Challenges in the Norh (also known as “Tucaki Cominites"}
identitied "impunity with which erimes of violenee are carried out, possibly
because of prolonged ahsence of deterrent messures taken 1o punish
PETReIritors” 35 partly responsible for the “case with which cltizens take up
arms i protect themselves because of the apparent Feeling of government’s
mahility 10 pusreniee (heir securine,”
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thoir Zoverminent, they also @il the culture of impunity that has
become the hallmark of clections i Nigeria.”

It is fairly clear from the referenced report that we are dealing
wilh systenic problems here, “Lurning the tide on this culture of
impunity herelore feguires some adjustments in the way thatwe
hold people o actoul tor electoral crimws, Perhaps we pead o
lake another lovk al ol netitutions. The instinutions desperately
require A revival, This revival has gol to he holistic to last, There is
noy peint in having & superh polive force if the judiciary is going 10
frusirate ©ascs Browaht belore it and vice Versa. Prosecutions have
1 e taken more seriously and in this wise, the judiclary has got to
he mare proactive th it is at the moment. In all vases where
glectoral  erimes  dre ecpablished, the judiciary should make
consequential onders for prosecution of all offenders. We do not
require any legal reform Lo make this possible - just e will o do
the right thing.

Given the federal system in operation, the justice ministries at
e centre and in the slates must lake seriously allopations of
eleclorul  crimes commirted . undet their  jurisdictions. The
deparmments of public prosecutions — as e prosecuting arm of
justice mimistrics responsible for crimes rusl tike up #5 many
known cases of clectoral Srimes &5 possible or al leust select a few
i make a public suawment ghout theic commitmedt. 1o justive and
accountabilily -

INEC has demunstrated a commiment i ¢leaning its house Dy
canctioning some of its swfl invalved in elecioral crimes.  Lhey

e i —

31 An Independent Review af Evidence of phe Riphss 0 Porticipate
CGoverinend, Public Senvice, and o Fair Trial tharouigi e Electian
Petition Process i Miperia 2007200 1 Tniriad Repor {Abuja: Mational
Human Rights Comrnizsion, 201L PR 11-12, para. 1.13

[n July 2014, online TeWspUpct. Premium Times reporied that INEC had
cacked 3 of is stff ategediy involved in clestnral malpraciocs during the
11 geperdl eleitions s commcntable as (his 1 i ook bt 4 years i
happen. Sez F. Owpe, “Haclusive: INEC Sacks 30 Safl over Election-
Relatedd  Offcnces.” Premign  Limes,  July G, ke peailahte &t
hu;.t:-'.'\-:-.n-'-.w.pmni'.11.1|-.'|m¢::.ng.-.;nrn-'nmr::-' |5 aRT-exclusive-inee-sacks 30-
E'.nﬂ'-qw'cr-rIn:-:Lin-.1-1-q:l:3t-:-|_l-c-ﬂ'm:¢:..hmlI {aveessed on Ccteher 30, 2053)
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have fo do more. In many cases, clectoral crimes cannot be
committed  without the connivance of INEC saff and sccurity
personnel. Besides suspending or disengaging such staff, INEC
needs to hand those over w law enforcement agencies for further
investigation and prosecution. We cannot allow people w benefit
from their crimes. The same admonition must go w the sccurity
agencics, some of whose staff actually provide cover for electoral
crimes. It s instructive that the Niperia Army is currently
investigating the complivity of its personnel in alleged electoral
fraud perpetrated during the governorship clections in Ekit and
Onder States,” They have to da more than just dismissing officers if
foumd guilty, they need to pass such officers to the relovant law
enforcement institutions for further processing.

At the heart of turming the tide in this or any endemic problem
is the people. Nigerians must take responsibility for making their
institutions work, We must make demands on these instilutions to
deliver on their mandate or pay the penalty for failing tw do so. The
price for liberty is elernal vigilance therefore citizens must be on
the lookout for electoral offenders — they must prevent whatever
otfences they can and where nol possible, collect evidence with
which 10 lodge complaints with the appropriate institutions. This is
good for arresting escalating clectoral crimes but also for creating a
framework for accountability by those elected into public offices,

As good as these proposals sound, they may not achieve the
desired vutcomes unless government takes more interest in building
strong institutions and refrains from using these institutions for
persomal purpeses. In ihis sense, they have to properly fund and
equip our institutions; guarantee security of tenure for leaders of
these instiluiions; create an effective reward and sanctions repime;

34 The army &e1 up o Hoard of Inguity on 20 Ociober 1o investzate alleged
malpractices and wvolvement of is personngl o Ckit amd Osun States
povernorship cloctions. See “Lkiti, Osun Election Rigping Tape: Army Sets
wp Bourd o Investipare. " Vanauund Mewspaper, Cenber 21, 2015 availshle
a hipsftwwweovanguardngr, comd 200 5/ 1V ekiti-osun-ebection-rigping-tape-
ariny-sels-pp-board-to-investizaie! (aeoessed on Oorober 30, 2015),
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strengthen existing oversight mechanisms to keep an eye over thuse
institutions and show leadership by respecting the instilitions.

V. CONCLUDING REMARKS

Periodic and credible clection is onc of the sign-posts of
democracy. Nigeria may have dome well in terms of conducting
periodic elections but it has failed 1o live up to consistenily crediblc
polls. Aspirants to political offices have often exploited weak or
complicit law enforcement and - absence of accountsbility 10 rig
(hemselves into power and once in perpetuate themselves there. To
preserve our current democratic experience, this has o be checked
by the right mix of interventions. We have proposed 2 few and hope
that the policy makers will take them seriously.
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